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Since its founding, the Kenya Human Rights Commission (KHRC) has established itself as the premier 
human rights non-governmental organisa  on (NGO) in Kenya, and perhaps in the region. The KHRC 
has been at the forefront of bringing new and novel methods of advocacy to the fi eld. As a norma  ve 
ma  er, the KHRC has pushed the fron  er of norm-making in both tradi  onal and non-tradi  onal areas 
of advocacy. Vision 2012, the cornerstone of the KHRC’s current mandate is a clear tes  mony to these 
contribu  ons. That’s why this report, on the 2010 referendum on the Cons  tu  on, is a fi   ng instalment 
in the work of the organisa  on.

First, some context. While it could be argued that the struggle for a democra  c Cons  tu  on dates back 
to the an  -colonial struggle and the eff orts to challenge the entrenchment of an imperial Presidency un-
der the fi rst post-independent regime, the KHRC was among the earliest advocates for a new democra  c 
Cons  tu  on for Kenya. Way back in 1994—even before the clamour for a new Cons  tu  on became a 
key fi xture in Kenya’s poli  cal lexicon—the KHRC, together with the Interna  onal Commission of Jurists 
(ICJ)-Kenya and the Law Society of Kenya (LSK), had produced a model Cons  tu  on for Kenya. Although 
the model Cons  tu  on was a project of these three organisa  ons, the KHRC ini  ated and led the pro-
cess towards it. I am proud of the KHRC’s pioneering role in this respect.

That document laid the groundwork for the debate that was to follow and culminate in a new Cons  tu-
 on more than 15 years later. Its basic norma  ve framework can be seen in the new Cons  tu  on. But, 

between 1994 and 2010, the KHRC ratcheted up its struggle for a new Cons  tu  on. The organisa  on’s 
Board and staff  members have been key players in the na  onal debate every step of the way.

It’s not, therefore, an exaggera  on to claim the new Cons  tu  on as the KHRC’s baby. That’s why we, as 
an organisa  on, took a special interest in the referendum and the way it was conducted. We assiduously 
monitored the ac  vi  es of all players throughout the long and contested process. We were concerned 
with the fairness and integrity of the process to make sure that the corrosive eff ects of bias, bigotry, and 
poli  cs would not deprive Kenyans of their right to a free vote.

This report is par  cularly useful for the lessons it off ers because it is those lessons that will indicate how 
well the Cons  tu  on is implemented. But the report is also a human rights record of the most historic 
event in Kenya since independence in 1964. We off er the report to all as a fund of knowledge for what 
we saw—especially those aspects of the process that pointed to a democra  c defi cit. We hope that it 
will serve as guide to democra  c development. 

Professor Makau Mutua,
Chair of the KHRC as well as Dean, SUNY Dis  nguished Professor of Law and Floyd H and Hilda L Hurst 
Faculty Scholar at the University of Buff alo Law School of the State University of New York.

Foreword by the Chair
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The KHRC is pleased to present this report on Kenya’s historical referendum of August 2010. During the 
referendum, over 60 per cent of eligible Kenyans voted in a new Cons  tu  on, a  er two decades of ex-
plicit struggle for the same. And the KHRC is jus  fi ably proud of its many contribu  ons to this na  onal 
achievement over the course of those two decades—as well as, most recently, to both the process of the 
last phase of the struggle and the content of what is now the Cons  tu  on of Kenya, 2010.

The KHRC was involved in and monitored the fi nal dra  ing of and nego  a  ons on the content of the 
Cons  tu  on overseen by the Commi  ee of Experts (CoE), the civic educa  on conducted in the lead-up 
to the referendum, the campaigns for and against the Proposed Cons  tu  on of Kenya (PCK) and the 
conduct of the referendum itself.

The dra  ing and nego  a  ons were complicated, as an  cipated, by the ever-shi  ing poli  cal interests of 
par  es to (and fac  ons within) the Grand Coali  on Government , in both the Execu  ve and the House. 
They were also complicated by the less an  cipated emerging ethnic/poli  cal interests of both main-
stream and more evangelical Chris  an organisa  ons which, in eff ect, sought to limit equality rights as 
well as reproduc  ve and sexual rights and use the same to mobilise Kenyans against the PCK.

The KHRC tried to mediate the same both within the CoE’s Reference Group, to which it belonged, as 
well as through civic educa  on, which it conducted through the community-based human rights net-
works (HURINETs) it partners with across the country. It also facilitated, through sub-gran  ng, the civic 
educa  on eff orts of organisa  ons iden  fi ed as being able to reach cri  cal and specifi c geographic re-
gions and communi  es of interest with accurate informa  on on the PCK, including: Central; Eastern; the 
Ri   Valley; ethnic minori  es; the mainstream media; people with disabili  es; and women.

Finally, the KHRC monitored the campaigns for and against the PCK, as well as the conduct of the ref-
erendum—the la  er being of par  cular signifi cance given that the referendum was the fi rst na  onal 
exercise of suff rage which the Interim Independent Electoral Commission (IIEC) was to oversee. As is 
the KHRC’s prac  ce, the monitoring focused on human rights typically of concern during any electoral 
process, including those violated by: hate speech; ethnic/religious/poli  cal violence; and abuse of pub-
lic offi  ce.

This report, in its Part 2 documents the KHRC’s roles with respect to the same, including by sharing 
how the monitoring was conducted. In its Part 3, the report shares the KHRC’s fi ndings in all of these 
respects. And the report’s Part 5 includes the KHRC’s conclusions and recommenda  ons on the same.

However, the referendum was not just another electoral process—it has helped realise a new cons  tu-
 onal dispensa  on, under which many of the KHRC’s long-standing human rights demands have now 

found expression and protec  on. Separa  on of powers, checks and balances, devolu  on, public par-
 cipa  on (including by minori  es and women), expanded human rights recogni  on (including with re-

spect to ci  zenship, equality and economic, social and cultural rights) and strengthened remedies (both 
quasi-judicial and judicial) for human rights viola  ons—all these present real possibili  es to advance 
realisa  on of the dignity and worth of all Kenyans and to increase the accountability of the Kenyan state.

Because of this, this report also tries to capture why the struggle for cons  tu  onal reform began and 
to illustrate its many twists and turns—its many steps forward, its many retreats. Its Part 1, on the his-
tory behind the referendum, is intended as a reminder. And that reminder, in turn, is intended to keep 
Kenyans alive to the challenges that now lie ahead in respect of implemen  ng the Cons  tu  on of Kenya, 
2010—and fully realising its transforma  ve poten  al. The report’s Part 4 focuses on just this—the public 
ins  tu  ons responsible for ensuring momentum forward is maintained as well as Kenyan’s own roles 
and responsibili  es.

Executive Summary
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Thus, this report is meant to serve as both a historical record—as well as a forward looking document.

The KHRC hopes you will fi nd it useful. And that all Kenyans will seize the opportuni  es presented by the 
Cons  tu  on of Kenya, 2010 to advance freedom and jus  ce for all Kenyans.
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This brief background is to trace Wanjiku’s journey.1  It provides, fi rst, a brief history of the struggle for 
the new Cons  tu  on (showing the KHRC’s role in that struggle. It reminds us that cons  tu  onal reform 
was conceptualised as involving Wanjiku in the making of a new Cons  tu  on, which informs the na  on-
al referendum of August 2010. Second, it shows the failure of the State to deliver on the ‘independence 
dream’ and to respond to demands made by pro-reform forces. Third, it depicts the imminent collapse 
of the State in 2008, which renewed energy to conclude the journey to a new Cons  tu  on.2  This back-
ground thus underscores the historical import of the referendum that ushered in the new Cons  tu  on 
of Kenya (2010). 

This background is also important for two other reasons. First, it is important that Kenyans acknowl-
edge that the journey to a new Cons  tu  on was not smooth. Pro-reform Kenyans lost their lives, were 
maimed and/or forced into exile. Remembering this is especially important for younger Kenyans, who 
voted overwhelmingly in the referendum, without necessarily being involved in this long history. Sec-
ond, Kenyans need to understand why the new Cons  tu  on must be protected—defended and safe-
guarded by all. Kenya achieved independence in 1963 with a progressive Cons  tu  on but hurried and 
numerous amendments made Kenya what it was, mo  va  ng the struggle for a new Cons  tu  on. 

1.1 Brief History of Struggle 

Although the ‘formal’ history of the cons  tu  onal review process dates back to the 1980s, the agita  on 
for and gains can be traced to 1991, when the ruling Kenya African Na  onal Union (KANU) was forced 
to repeal Sec  on (2A) of the former Cons  tu  on to restore mul  party democracy.3  The repeal resulted 
from popular pressures for change exerted by pro-reform forces within and outside the country. These 
gains did not lead to cons  tu  onal democracy, but expanded the space for demands for a new State 
based on fundamental freedoms and rights. 

In 1992, pro-reform civil society and the poli  cal opposi  on formed the Na  onal Conven  on Assembly 
(NCA), to lobby for comprehensive cons  tu  onal reform in Kenya.4  The Na  onal Conven  on Execu  ve 
Council (NCEC), the execu  ve arm of the NCA, organised many public demonstra  ons5  The pressure 
mounted by the NCA led to further cons  tu  onal amendments in July 1992 such as opening up spaces 
for the opposi  on to campaign, meant to guide the 1992 General Elec  ons. Faith-based groups, such 
Na  onal Council of Churches of Kenya (NCCK) and the Kenya Episcopal Conference (KEC) joined the 
clamour for cons  tu  onal reform. 

The then President Daniel arap Moi and the ruling KANU promised comprehensive cons  tu  onal re-
forms (as opposed to further piecemeal amendments to the Cons  tu  on) a  er the General Elec  ons, 
but this promise was never honoured. This however, did not stop the NCA’s quest. In 1994, the NCA 
coalesced into a more asser  ve and popular cons  tu  onal reform movement under the auspices of the 
Ci  zens’ Coali  on for Cons  tu  on Change (4Cs).

1 This Report,  tled Wanjiku’s Journey is a chronology of how that journey started, why it did so, its twists and turns, who were involved and 
what the prize was. Wanjiku implies the ordinary person. It was coined by former President Daniel Arap Moi who, in the 1990s, dismissed at-
tempts by CSOs to involve people in cons  tu  on-making by rhetorically asking: ‘What does Wanjiku know about the Cons  tu  on?’
2 This was done through the Kenya Na  onal Dialogue and Reconcilia  on (KNDR) and is reported on in Sub-Sec  on 1.3. See various reports in 
their website:  h  p://www.dialoguekenya.org, (accessed September 25, 2010).
3 This was the 27th amendment to the former Cons  tu  on that returned the country to mul  party democracy. Earlier, in 1982, the 19th amend-
ment had been passed, paving way for a one-party State. We also note formal, because campaigns to establish a State that is based on fundamen-
tal freedoms started back in early 1900s, with the struggle against Bri  sh colonial rule.
4 The Na  onal Conven  on Assembly (NCA) was established by delegates represen  ng diverse interests and sectors in Kenya gathered at the First 
Plenary Session in Limuru from April 3-6, 1997.
5  The NCA/NCEC ini  a  ve became a mass movement and ins  tu  onalised an alliance of pro-cons  tu  onal reform and pro-democracy forces 
in the run up to the 1997 General Elec  ons through the clarion call: “No Reforms No Elec  ons.” Others included demonstra  ons, seminars and 
workshops. Demonstra  ons which were inevitably dispersed with excessive force by the Kenya Police Force and the mili  a, Jeshi la Mzee (The Old 
Man’s Mili  a). The most prominent demonstra  ons are referred by the dates and months in which they happened, such as Saba Saba,(Seventh 
of July) Nane Nane (Eighth of August), Tisa Tisa (Ninth of September) and so on.

PART I: BACKGROUND TO CONSTITUTIONAL REFORM
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In early 1995, former President Moi made another promise, to facilitate a comprehensive review of the 
Cons  tu  on, led by Parliament. In response, the KHRC, the Law Society of Kenya (LSK) and the Interna-
 onal Commission of Jurists (ICJ)-Kenya, under the banner of the 4Cs, dra  ed the fi rst Proposed Model 

Cons  tu  on6.  This was an a  empt to demys  fy cons  tu  on-making and the process of wri  ng one. The 
public demonstra  ons con  nued—garnering more public support and worse responses by the State. 
Following Saba Saba in 1997, in which 14 Kenyans were killed across the country, domes  c and interna-
 onal outrage forced former President Moi to capitulate. He did, by stalling Wanjiku’s journey and form-

ing the Inter-Par  es Parliamentary Group (IPPG) brokered by Members of Parliament (MPs) and some 
religious groups. The IPPG reform package was, again, piecemeal reforms to facilitate the 1997 General 
Elec  ons and the establishment of the Cons  tu  on of Kenya Review Act of 1997.

This became the legal founda  on for cons  tu  onal reform under the Cons  tu  on of Kenya Review Com-
mission (CKRC). Further, this Act provided for people’s representa  on in the cons  tu  onal review pro-
cess, with Parliament only intended to technically approve the fi nal dra  . But, a  er a series of amend-
ments in 1998, 2000, 2001 and 2004, the role of Parliament was reinstated as the key decision-maker. 

But acrimony emerged between the ruling KANU (then working with the Na  onal Development Party, 
NDP) on the one hand, and civil society plus some opposi  on MPs on the other.7 The former was calling 
for a parliamentary process while the la  er routed for a par  cipatory process.

In December 1999, CSOs and faith-based groups formed the Ufungamano Ini  a  ve. This Ini  a  ve called 
for a par  cipatory or ‘people-driven’ process. Ufungamano established the People’s Commission of 
Kenya (PeCK) to counteract the KANU/NDP parliamentary-led cons  tu  onal review process. The PeCK 
was mandated by stakeholders to conduct a people-driven cons  tu  onal review process by traversing 
the Republic to gather ci  zens’ views on what should be included in the new Cons  tu  on. In 1999, in 
a rejoinder to former President Moi’s call for a parliamentary process, the KHRC, NCEC, the Greenbelt 
Movement, the LSK and the Presbyterian Church of East Africa stated that:

“We totally reject parliament as the only forum for cons  tu  on-making. We don’t recognise it as 
a representa  ve of all the voices in Kenya. We do this apprecia  ng that there is already a stated 
na  onal consensus that the Cons  tu  on properly belongs to all people of Kenya. We unequivocally 
state that the cons  tu  onal review process is irreversible and must be people-driven.”8  

The KHRC and many other CSOs stuck to this dictum—that involving Wanjiku is the best way to make 
a new Cons  tu  on. It should, however, be noted that there was cri  cism about not involving the ‘real’ 
Wanjiku from both parliament and civil society.9 

Sec  on 1.2 below shows State unresponsiveness to the calls for comprehensive and par  cipatory con-
s  tu  onal reform, which later lead to the situa  on of imminent collapse in 2008, a  er the disputed 
presiden  al results of the 2007 General Elec  ons. 

1.2 Failure of the State
To appreciate the struggle for cons  tu  onal reform, it is impera  ve to outline key events that led to 
the State’s failure in achieving the promise of independence and, later, the clamour for cons  tu  onal 
reform.

6 This Model was the fi rst document enabling Kenyans to engage in a focused and informed debate demanding a new cons  tu  onal order in 
Kenya.
7 From January 1998, KANU and NDP led by former President Moi and Raila Odinga collaborated and merged in March 2002. However, in Octo-
ber 2002, a dispute over who was to be KANU’s presiden  al candidate in the 2002 General Elec  ons ended the merger. During the partnership, 
the two par  es took common posi  ons on many issues of na  onal interest, including the Cons  tu  on, with Odinga chairing the Parliamentary 
Select Commi  ee on Cons  tu  onal Review.
8 See Daily Na  on, Monday May 24, 1999.
9  In 1999, for instance, Dr Willy Mutunga (then Execu  ve Director of KHRC) published a book  tled: Cons  tu  on Making from the Middle: civil 
society and transi  on poli  cs in Kenya; 1992 to 1997, highligh  ng his experiences with civil society and cons  tu  on-making. He concluded that 
civil society’s ini  a  ve did not materialise into a mass movement with popular ownership with the ci  zenry in charge to realise their aspira  ons 
and ini  ate structural and ins  tu  onal reforms they wanted. Civil society replaced and/or spoke on behalf of Wanjiku.

PART I: BACKGROUND TO CONSTITUTIONAL REFORM
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Before Kenya got independence in 1963, Kenyan delegates and Bri  sh offi  cials in Lancaster nego  ated 
a Cons  tu  on that became to be known as the independence Cons  tu  on.10  Some features of the 
independence Cons  tu  on were: a bicameral parliament (both the House of Representa  ves and the 
Senate); a semi-federal system of governance that gave the regions rela  ve autonomy from the central 
government; separa  on of powers between the three organs of the state (the Execu  ve, Legislature and 
Judiciary); and provisions for ci  zenship, fundamental freedoms and human rights among others. 

In the May 1963 General Elec  ons, a  er a  aining internal self-government in the same year, Jomo Ke-
nya  a, who had been the Prime Minister, became the fi rst President of Kenya through an amendment 
to the independence Cons  tu  on. Following the dissolu  on of the Kenya African Democra  c Union 
(KADU) to join KANU a year later, Kenya became a de facto one-party state.

Kenya’s independence Cons  tu  on was then, between 1964 and 1978, amended many more  mes. 
The results were visible: dismantling the structures and systems of accountable governance. The space 
for democra  c organising, poli  cal par  cipa  on and also holding the State accountable for its ac  ons 
shrunk. Signifi cantly, the principle of Majimbo (devolved government) was repealed by 1969. This, to-
gether with the aboli  on of the Senate, made for a centralised and unaccountable Execu  ve. 

The weakened parliament, under pressure from the increasingly powerful execu  ve strengthened the 
offi  ce of the presidency at the expense of other ins  tu  ons. Other amendments abolished and/or emas-
culated parliament, the civil service and the police. This aff ected and/or diluted fundamental freedoms 
and remedies for human rights viola  ons since the President and the Execu  ve could violate the Bill of 
Rights with impunity.11  

Other a  empts were made to circumvent poli  cal par  cipa  on. In 1982, Kenya moved from a de facto 
to a de jure one-party state with the ruling KANU becoming the only legal poli  cal party in the country. 
It was subsequent to this cons  tu  onal amendment that the country became familiar with poli  cal as-
sassina  ons, the torture and fl ight of pro-reform academics, students and poli  cians. The State degen-
erated into the ‘Moi State.’12 

The struggle by Kenyans demanding fundamental reform and the restora  on of mul  party democracy 
con  nued. Demands included: the resigna  on of the government; the re-introduc  on of a mul  party 
democracy; and limited presiden  al tenure. All were dismissed. Concessions included: ending the queu-
ing system for General Elec  ons; ending the expulsion of party members as a disciplinary measure; and 
the restora  on of security of tenure for the judiciary and some in the civil service. But the State failed 
to fundamentally reform.

The restora  on of poli  cal pluralism was a major step in opening poli  cal space in 1991. But the State’s 
failure to advance in democracy, governance and development led to a diff erent clamour. To many, the 
State’s failure could not be addressed without comprehensive cons  tu  onal and ins  tu  onal reform. 
By the  me that the Na  onal Rainbow Coali  on (NARC) took power in December 2002, it was clear that 
cons  tu  onal reform would be cri  cal. Within the fi rst two years of the NARC administra  on, cons  -
tu  onal reform was being pursued. Unfortunately, for many reasons, including NARC’s mix of pro- and 
an  -reformers, cons  tu  onal reform agenda was abandoned midstream.13  Indeed, the poli  cal fall-out 

10 At Lancaster House in London, a series of mee  ngs were held (in 1960, 1962 and 1963) to nego  ate Kenya’s independence Cons  tu  on. In 
1960, lack of agreement led the Colonial Secretary to issue an interim Cons  tu  on. In 1962, a framework for self-government was nego  ated and 
in 1963, cons  tu  onal arrangements for Kenya’s independence as a sovereign state were fi nalised. But this Cons  tu  on was amended several 
 mes following independence.

11 Of note are three amendments: the 6th amendment of 1966, which provided for deten  on without trial; the 23rd amendment of 1986, 
which provided that all capital off ences are non-bailable, aff ec  ng suspects falsely accused of treason; and the 24th amendment of 1988, which 
increased the period of pre-trial deten  on for capital off ences from 24 hours to 14 days, enabling torture and cruel, inhuman and degrading treat-
ment of suspects.
12  It is argued that Kenya degenerated to the state typical of France during the reign of King Louis the 14th (1638-1715), during which the King 
used to assert: “L’etat du France, c’est moi” (the State of France, that is me). Former president Moi could have said the same. See Okondo, Paul H 
(1995) A Commentary on the Cons  tu  on of Kenya, Nairobi: Phoenix Publishers.
13  The power struggle within the NARC between the member par  es, Liberal Democra  c Party (LDP) and the Na  onal Alliance of Kenya (NAK), 
spilled over into the cons  tu  onal review process during the Na  onal Cons  tu  onal Conference (NCC) at the Bomas of Kenya. See Kagwe, Tom 
‘The Unfi nished Reform Agenda and 2007 General Elec  ons in Kenya’ in Kanyinga, Karu   and Okello, Duncan (Eds) (2010) Tensions and Reversals 
in Democra  c Transi  ons: the Kenya 2007 General Elec  ons, Nairobi: Society for Interna  onal Development (SID) and Ins  tute for Development 
Studies, (IDS), University of Nairobi.
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of the Bomas of Kenya process contributed to a divisive referendum of 2005.14 

A  er the rejec  on of the Wako Dra   in November 2005, two schools of thought emerged.15  The fi rst 
group supported minimal cons  tu  onal and legal reforms aimed at levelling the poli  cal playing fi eld. 
The second group, composed of CSOs, con  nued to root for comprehensive cons  tu  onal reform. 
These two groups argued between 2005 and 2007, with no end and/or compromise in sight, un  l the 
State faced imminent collapse following the post-elec  ons violence.

1.3 Imminent Collapse in 2008
A  er the disputed presiden  al results from the 2007 General Elec  ons, Kenya experienced widespread 
violence. Its nature, scope and speed led to deaths, physical injuries, mental distress, internal displace-
ment and loss of property, being the worst in Kenya’s post-independence history.16  It brought to the sur-
face Kenya’s divisions, threatening Kenya’s existence as a unifi ed na  on-state. The country was divided 
into ethnic/poli  cal blocks, rule of law was non-existent, trade was collapsing, foreign rela  ons hung in 
the balance and the resurfacing of mili  as threatened the very core of Kenya.

Pressure from outside the country was swi  , notably by the African Union (AU) from which the European 
Union (EU), the United Na  ons (UN) and, eventually, the United States of America (USA) took their lead. 
Pressure locally, from Kenyan CSOs, par  cularly Kenyans for Peace with Truth and Jus  ce (KPTJ) as well 
as, eventually, Kenya’s business community and the media, led to nego  a  ons mediated by the Panel 
of African Eminent Personali  es, under the Kenya Na  onal Dialogue and Reconcilia  on(KNDR). These 
nego  a  ons led to the signing of the Na  onal Accord and Reconcilia  on Act (2008), which formed the 
‘Grand Coali  on Government.’17  In addi  on, to achieve las  ng peace and prosperity, the KNDR ad-
dressed itself to four Agenda Items.18  Box 1 below depicts the same.

 

Box 1: Agenda Items (1-4)

a) Agenda 1: immediate ac  on to stop violence and restore fundamental freedoms and human rights, 
including through demobilisa  on and disarming of illegal armed groups

b) Agenda 2: immediate measures to address the humanitarian crisis, including by se  ling internally 
displaced persons and promo  ng healing and reconcilia  on

c) Agenda 3: resolving the poli  cal crisis through power sharing

d) Agenda 4: addressing long-term issues including cons  tu  onal, legal and ins  tu  onal reforms, tran-
si  onal jus  ce, land reform, tackling youth unemployment, poverty and inequality, consolida  ng 
na  onal unity and cohesion and addressing transparency and accountability

(Source: KNDR Website, 2010)

14  The Bomas of Kenya was the venue for the NCC. The poli  cal contesta  on between the LDP and the NAK drew in some CSOs who also began 
to take up diff erent posi  ons. When the NCC was ending in March 2004 and the Dra   Cons  tu  on of Kenya, 2004 (popularly known as ‘Bomas 
Dra  ’) was adopted, delegates aligned to the LDP/ KANU and the NAK/ Ford People disagreed over the Execu  ve, devolu  on and transi  onal 
issues and chapters in the Dra  . Contesta  ons in courts of law and parliament led to a stalemate.
15  The Wako Dra  , which was offi  cially the Proposed Cons  tu  on of Kenya, was dra  ed mainly by the Offi  ce of the A  orney General in liaison 
with MPs who were perceived to be in the NAK fac  on of government then. Most MPs, and large sec  ons of civil society, saw the dra   as having 
been prepared without adequate consulta  on.
16  Kenya has also witnessed violence during the State of Emergency declared under colonial rule, during the shi  as crackdown (between 1963 
and 1967) during the fi rst President Kenya  a’s regime and the Wagalla Massacre (in 1984) during the former President Moi’s regime, which led to 
the death of about 5,000 men. Some cite the post-elec  on violence (PEV) as the worst, however because of threatening the stability of the en  re 
na  on, through displacement of about 500,000 people, near economic collapse at the micro and macro level, and also the nature and extent of 
the repercussions of that violence.
17  On February 28, 2008 under the auspices of the African Union (AU)’s Panel of Eminent African Personali  es chaired by Dr Kofi  Annan, the PNU 
and the ODM signed the ‘Agreement on the Principles of Partnership of the Coali  on Government.’ Under the KNDR, the par  es agreed to enact 
the Na  onal Accord and Reconcilia  on Act (2008) to end the poli  cal crisis. The Na  onal Accord laid the founda  on for power sharing and moved 
the country out of crisis.
18  See various reports: visit, h  p://www.dialoguekenya.org (accessed September 25, 2010).
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Par  es to the KNDR agreed to establish mechanisms to oversee ac  on on the four Agenda Items. These 
included: an Independent Review Commi  ee (IREC) into the 2007 General Elec  ons; a Commission of 
Inquiry into the Post-Elec  ons Violence (CIPEV); and the Truth, Jus  ce and Reconcilia  on Commission 
(TJRC).19  The par  es also agreed that to address all those issues meaningfully, Kenya required funda-
mental cons  tu  onal reform to re-cast all legal, policy, ins  tu  onal and also poli  cal causes of confl ict.20 

Thus, in 2008, parliament enacted two laws: the Cons  tu  on of Kenya (Amendment) Act, 2008 and 
the Cons  tu  on of Kenya Review Act (2008).21  Both were to serve as the legal framework for achieving 
the new Cons  tu  on. In accordance with the Cons  tu  on of Kenya Review Act 2008, a Commi  ee of 
Experts (CoE) was established which successfully lead the dra  ing of the new Cons  tu  on, which was 
approved by parliament, published by the A  orney General, and therea  er, subjected to the na  onal 
referendum conducted by the Interim Independent Electoral Commission (IIEC) on August 4, 2010.22 

19  Both IREC and CIPEV concluded their work on schedule and handed over their fi ndings and recommenda  ons to the Panel of Eminent African 
Personali  es and also the Principals in the Grand Coali  on Government. Some of these reports’ recommenda  ons are incorporated in the new 
Cons  tu  on and some, which were poli  cal, administra  ve or opera  onal have been implemented. Some recommenda  ons, such as merging the 
Administra  on Police and the Kenya Police Force (arising from the CIPEV’s report) or establishing a Mixed Member Propor  onal Representa  on 
(MMPR) electoral system (arising from the IREC report) were not fully incorporated in the new Cons  tu  on.
20  See various reports from South Consul  ng, which monitors progress in implemen  ng the KNDR on behalf of, and repor  ng to, the Panel of 
Eminent African Personali  es: h  p://www.scribd.com/doc/20106785/Kenya-Na  onal-Dialogue-and-Reconcilia  on-Monitoring-Project-Report 
(accessed September 25, 2010).
21  On June 20, 2008, the Minister for Jus  ce, Na  onal Cohesion and Cons  tu  onal Aff airs (MoJNCCA) published in the Kenya Gaze  e two bills 
to facilitate comple  on of the cons  tu  onal review process. They were passed by parliament on November 4, 2008, and assented to by the Presi-
dent on December 11, 2008.
22  Parliament adopted the PCK on April 1, 2010, without any amendments, a  er failing to meet the required threshold of 2/3rds majority of the 
222 MPs. The A  orney General published the same on May 6, 2010. Under the Review Act, the IIEC then took the responsibility for framing the 
referendum ques  on, conduc  ng the same and announcing the offi  cial results. See Parts II and III of this Report.
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This sec  on: outlines the organs and stages of the cons  tu  onal review process, which underlay the 
monitoring undertaken; provides the KHRC’s ra  onale for par  cipa  ng in the referendum (which was an 
electoral process) and monitoring the same; and speaks to the establishment of the Referendum Moni-
toring and Advocacy Centre (REMAC), which sets out the objec  ves of the monitoring, the thema  c 
areas monitored, the geographical areas mapped out and the methodology the KHRC relied on.

This sec  on also, more broadly, provides the context of the 2010 referendum. The referendum was an 
event (of about three to four days), but background processes informed the nature of this event. Thus, 
this Part provides cri  cal legal, policy, ins  tu  onal and poli  cal, ins  tu  onal considera  ons, which in-
formed the fi ndings, laid out in Part III.

2.1 Stages of Review and the Organs
There were fi ve stages in the process, which required consulta  on as wide as feasibly possible. Box 2 
below highlights the stages as planned (although in execu  on, there were some delays).23 

Box 2: Stages of Review 

a) Stage 1: an inclusive process would be ini  ated and completed to establish a statutory framework 
for review, including a  metable. It was envisaged that the review process would be completed 
within 12 months a  er enactment of laws by Parliament

b) Stage 2: Parliament would amend the former Cons  tu  on of Kenya (2008) to secure the process and 
provide for the power of the people to enact the new Cons  tu  on through a referendum

c) Stage 3: The statutory process would provide for the prepara  on of a comprehensive dra   by ex-
perts

d) Stage 4: Parliament, through its Select Commi  ee and whole House later, should consider and ap-
prove the resultant dra   Cons  tu  on

e) Stage 5: The new Cons  tu  on would be ra  fi ed by Kenyans in a referendum

(Source: Commi  ee of Experts Website, 2010)

The organs of review under the Review Act were: a) the CoE; b) the Parliamentary Select Commi  ee 
(PSC) on Cons  tu  onal Review; c) the Na  onal Assembly composed of all 222 Members of Parliament 
(MPs); and, fi nally, d), the referendum.24  Stakeholders and the CoE further agreed that a Reference 
Group of 30 members be established as a ‘clearing house’ for agreement and consensus on content mat-
ters.25  For example, on ma  ers such as clauses on the Kadhis’ Courts and the Right to Life, the Reference 
Group agreed on wording (although the clergy represented later backtracked on the same).26  The CoE 
is candid by ci  ng that:

23 Most of the deadlines were met since the Review Act was ‘self-execu  ng.’ For further details, see: www.coekenya.go.ke (accessed September 
30, 2010).
24  Sec  on 5, the Cons  tu  on of Kenya Review Act (2008). The Parliamentary Select Commi  ee (PSC) was set up under Sec  on 7 of the Review 
Act and consisted of 27 members. The PSC played a supervisory role for the CoE, on mee  ng its deadlines and ensuring funding and other logis  -
cal support. It also developed poli  cal consensus amongst MPs on the ‘conten  ous issues’ cited by the CoE, reaching agreement on the Execu  ve 
and devolu  on. It, however, assumed a third role, dra  ing a Cons  tu  on with proposed amendments as it did in the Naivasha retreat (ending 
January 9, 2010). CSOs, however, accused the PSC of usurping the mandate of the CoE. The la  er restored gains removed, but le   some PSC 
recommenda  ons in the document which remain in the Cons  tu  on of Kenya (2010).
25  Ibid, see Fourth Schedule. The Reference Group could be described as a ‘clearing house’ to approve or disapprove some content. The 30 
members included: those working on and/or represen  ng persons living with disabili  es, women, the youth, children, teachers, other workers, 
governance, human rights, the bar and the bench, mainstream and evangelical faith-based organisa  ons (FBOs). The Group provided feedback to 
its cons  tuencies as dra  ing progressed, and also to the CoE about issues from those cons  tuencies. The CoE acknowledges the role of this Group 
by ci  ng that it made some broad agreement on most contents. See the CoE’s Final Report: h  p://www.coekenya.go.ke/ (accessed October 26, 
2010).
26 See the CoE’s Final Report, Ibid. The CoE states: “But that notwithstanding during the Commi  ee’s many interac  ons with the clergy, the 
Commi  ee discerned a rather unfortunate constant shi  ing of posi  ons by the clergy. At a mee  ng held at KICC on 15th July 2009, the Catholic 
Church was categorical that it had no objec  on to the inclusion of Kadhis’ Courts in the Cons  tu  on. It maintained this posi  on in various other 
mee  ngs but it insisted that abor  on must be outlawed in the Cons  tu  on. The evangelical churches’ leadership was, however, vehement in its 
opposi  on to the inclusion of the Kadhis’ Courts in the Cons  tu  on during the said KICC mee  ng.”
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“…all these ma  ers were agreed upon during our mee  ng held in Nanyuki on 16th October 2009 
with the statutorily created Reference Group of which both religious groups were represented. A  er 
the mee  ng, a joint statement was issued signed by all par  es and was read in the full glare of televi-
sions cameras. The na  on sighed in relief. In the statement, it was agreed that the Kadhis’ Courts be 
included in the Cons  tu  on and the Life clause be expressed in the neutral terms that “Every person 
has the right to life” thereby leaving the rest for debate at legisla  ve level. Subsequent ac  vi  es by 
the clergy were however most disheartening and disappoin  ng.”27 

To summarise major points about CoE as the technical organ of review. The CoE (sworn in March 2009) 
was composed of six na  onals and three foreigners with the mandate to harmonise the various cons  -
tu  onal dra  s proposed over the years.28  The CoE’s was to:

 

a) Iden  fy issues agreed upon, and those not agreed upon, in the exis  ng dra   Cons  tu  ons;

b)  Solicit and receive memorandum on conten  ous issues;

c) Undertake thema  c consulta  ons with interest groups, caucuses and experts;

d) Carry out studies, research and evalua  ons on the Cons  tu  on and cons  tu  onal systems;

e) Make recommenda  ons to the PSC on resolu  on of conten  ous issues;

f) Prepare a harmonised dra   Cons  tu  on for presenta  on to the Na  onal Assembly;

g) Facilitate civic educa  on in order to s  mulate public discussion and awareness on cons  tu  onal is-
sues; and, 

h) Liaise with IIEC to hold a referendum on the dra   Cons  tu  on.

In the design of the Cons  tu  on of Kenya, the CoE was to abide by the following fi ve principles, to: en-
sure that the na  onal interest prevails over regional or sectoral interests; be accountable to the people 
of Kenya; ensure that the review process accommodates the diversity of the people including on the ba-
sis of socio-economic status , race, ethnicity, gender, religious faith, age, occupa  on, learning, persons 
with disabili  es and the disadvantaged; ensure that the review process is par  cipatory, transparent, and 
is guided by respect for the principles of human rights, equality, affi  rma  ve ac  on, gender equity, and 
democracy; and fi nally, ensure that the outcome of the review process faithfully refl ects the wishes of 
the people of Kenya.29  Opinion is varied as to whether the CoE, themselves and through the Cons  tu-
 on of Kenya (2010), faithfully upheld all fi ve principles, but the majority of Kenyans (as seen in Part 

III of this Report) did approve the then Proposed Cons  tu  on of Kenya (PCK) to be the country’s new 
Cons  tu  on.30  

2.2 KHRC’s Role in the Final Phase of Constitutional Review
The KHRC’s vision is to entrench human rights and democra  c values in Kenya. Its mission is to promote, 

27  Ibid, pages 10 and 46.
28  The experts were: na  onals: Nzamba Gitonga (Chair); Atsango Chesoni (Vice Chair); Abdirashid Abdullahi; O  ende Amollo; Bobby Mkangi; 
and Njoki Ndung’u; and foreigners: Dr Chaloka Beyani; Professor Chris  na Murray; and Professor Fredrick Ssempebwa.
29  See Review Act, Op Cit.
30 The CoE did its job well, despite misgivings from some quarters. On its own website, when asked to comment on whether the CoE did a com-
mendable job, those who responded (2,543 people) reply as follows: Yes (66.5 per cent); No (24 per cent); and Maybe (8.3 per cent). 1.2 per cent 
of those who responded not aware of the CoE. See: h  p://www.coekenya.go.ke/ (accessed October 26, 2010).There should be an independent 
gauge of the CoE’s work. The KHRC considers the CoE to have met its core principles, discussed in Sub-Sec  on 2.2 below.
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protect and enhance the enjoyment of all human rights for all individuals and groups.31  As seen in 
Sub-sec  on 1.1, the KHRC has been involved in advocacy for cons  tu  onal reform and at the forefront 
of eff orts to achieve a human rights-based and people-centred Cons  tu  on. In 2009, the KHRC was 
selected to serve on the Reference Group working with, and counter-checking the work of, the CoE in 
dra  ing the new Cons  tu  on. As part of the Reference Group, the KHRC was privy to the debates on 
content and process raised by the public with the CoE, as well as by other sectors. The KHRC served 
between August 2009 and March 2010, through mee  ngs and working retreats.32  Through the above, 
and working with the Ka  ba Sasa Campaign, the KHRC provided linkages between the CoE and the 
KHRC’s cons  tuencies.33  The KHRC also commented, cri  qued and gave feedback to the CoE directly. 
The KHRC commented on all dra  s through wri  en memoranda. When the PCK was published by the 
A  orney General, the KHRC issued a public statement which noted that the PCK was an improvement on 
the former Cons  tu  on, since the PCK embodied principles necessary to ensure accountability of State 
power.34  The KHRC therefore endorsed the PCK. Finally, the KHRC established a Referendum Monitoring 
and Advocacy Centre (REMAC) to monitor the referendum, as outlined below.

 

2.3 KHRC’s REMAC
Accountable electoral processes are cri  cal towards realisa  on of the KHRC’s vision and mission. From 
1994 to date, the KHRC has monitored electoral processes, both elec  ons and referenda.35  Electoral 
processes are avenues for ci  zens to express their will when choosing their representa  ves or deciding 
on substan  ve ma  ers, like the Cons  tu  on, by way of referenda. Although Kenya has gone through 
several elec  ons since independence, the electoral processes remain vola  le, requiring vigilance to en-
sure human rights are safeguarded and results accurately represent the will of the ci  zenry. Thus, the 
KHRC trained and dispatched monitors all over the country.36  The  objec  ve was to avert poten  al 
electoral malprac  ces before, during and a  er the elec  ons and help build voters’ confi dence in the 
electoral process. 37 Below is the goal of the monitoring, its objec  ves, its scope and, fi nally, targeted 
human rights viola  ons.

 

2.3.1 Goal of Monitoring

The goal was to ensure a free, fair, accountable, and viola  ons-free cons  tu  onal referendum in Kenya. 
The KHRC an  cipated a conducive electoral environment in which both voters and campaigners (that is, 
both the ‘Yes’ and ‘No’ camps) would not face unreasonable limita  ons to their fundamental freedoms 
and par  cipate in the process. The objec  ves were to: a) monitor and document the observance of hu-
man rights by all actors; b) seek accountability and redress for human rights viola  ons; and c) campaign 
for the observance of human rights during the referendum.

31  The KHRC aims to achieve this through fi ve strategic objec  ves: a) civic ac  on for human rights; b) accountability and human rights-centred 
governance; c) leadership in learning and innova  on in human rights and democra  c development in Kenya; d) mainstreaming equality, non-
discrimina  on and respect for diversity; and fi nally, e) organisa  onal sustainability.
32 Tom Kagwe, Senior Progamme Offi  cer (Research and Advocacy) represented the KHRC in the Reference Group.
33 The Ka  ba Sasa Campaign was hosted by the Cons  tu  on and Reform Educa  on Consor  um (CRECO). Its objec  ve was to check that both 
content and process respected the fi ve principles in the Review Act, but it also developed 11 other principles. Through a series of technical meet-
ings, the Campaign generated informa  on for advocacy with the organs of review, the Reference Group and for press conferences (held every 
Sunday between November 2009 and August 2010). See: h  p://www.crecokenya.org (accessed September 30, 2010).
34   These principles include: popular sovereignty; separa  on of powers; checks and balances; cons  tu  onalism; judicial review; devolu  on of 
power; public service and professionalism; and the protec  on and promo  on of fundamental freedoms and human rights. With this principles 
being met, the KHRC endorsed the PCK as capable of transforming the State. 
35 The KHRC monitored the General Elec  ons of 1997, 2002, and 2007. It also jointly, with the KNCHR, monitored the referendum of 2005.
36  The KHRC trained 60 monitors (40 men and 20 women) from 70 cons  tuencies selected on the basis of what the KHRC was monitoring, includ-
ing violence, abuse of State resources and hate speech. The KHRC’s staff  also par  cipated in observa  on of the referendum. See Annex 1.0 for the 
areas/cons  tuencies monitored.
37 Kenya has experienced electoral malprac  ces leading to gross human rights viola  ons before, during and a  er vo  ng before. Since the advent 
of mul  partyism in 1992, many have been disenfranchised, injured and killed and property destroyed due to poli  cal polarisa  on. Following the 
2008 PEV, the electorate became disillusioned by elec  ons. Eff orts were required by local and interna  onal groups to observe every aspect of the 
electoral process and hold the government accountable for any crimes of omission and commission. See various reports of these groups (between 
1992 and 2007).
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2.3.2 Objec  ves of Monitoring

a) Ensure informed and issue-based engagement during the referendum (during civic educa  on, the 
campaigns, in dispute-resolu  on and in vo  ng); 

b) Monitor and document the observance of human rights by all actors in the afore-men  oned 
phases of the referendum (June 10-August 10, 2010);

c) Campaign for the observance of human rights during the referendum;

d) Seek accountability and redress for human rights viola  ons through eff ec  ve and  mely policy 
and poli  cal ac  ons/ responses from dutybearers; and,

e) Foster strategic linkages and partnerships at all levels.

 

2.3.3 Thema  c Scope and Focus

Based on past electoral processes and bearing in mind the context of the referendum, the KHRC focused 
on 11 human rights with relevance to electoral processes qualifying as refl ec  ng the people’s will.38  Box 
3 below summarises them:

Box 3: Monitoring Individual and Democra  c Rights 

a) Rights to campaign and elect representa  ves to a public or poli  cal offi  ce (right to run or elect to 
public offi  ce) at each territorial level of government by universal and equal suff rage, at regular inter-
vals, by secret ballot, and with eff ec  ve choice between candidates and par  es. In the referendum, 
choice entailed the campaigns for either ‘Yes’ or ‘No’ side;

b) Right to vote directly in a referendum on substan  al changes to the Cons  tu  on aff ec  ng the rights 
of electors or the reach and powers of the na  onal elec  ve offi  ce(s);

c) Right to integrity and security of person: ci  zens’ safety and security, or right to be free from physical 
violence, fear and in  mida  on;

d) Right to free expression: ci  zens’ ability to freely impart and receive informa  on;

e) Right of the independent press to operate freely: the media’s ability to research and report on the 
poli  cs and administra  on of the electoral process from the viewpoint of their choosing;

f) Right to access informa  on: ci  zens’ ability to learn about any aspect of the electoral process and 
not to be restricted from monitoring that process;

g) Right to freedom of assembly: there shall not be unnecessary restric  ons on poli  cal mee  ngs, pro-
cessions, public rallies and other types of peaceful gatherings;

h) Right to freedom of associa  on: individuals’ and groups’ ability to form and join any poli  cal organi-
sa  on or movement that intends to par  cipate in the electoral process;

i) Right to freedom of movement: individuals’ and groups’ ability to move unrestrained around any 
part of the country to build support for their poli  cal pla  orms;

j) Right to judicial pe   on: in cases of disputed elec  on outcomes, an independent, predictable judi-
cial process which reviews and rules on such disputes when and where they arise;

k) Right to due process before the law during judicial pe   ons challenging the results.
(Source: David Beetham, 2004)

All the above rights are to be applied equally to everyone, individuals or groups, without discrimina  on of 

38  See Beetham, David (2004) “Freedom as a Founda  on,” Journal of Democracy 15(4).

PART II: ROAD TO THE 2010 REFERENDUM



20 Wanjiku’s Journey

any kind.39  In keeping with the cons  tu  onal principle of equality of ci  zenship, no individual’s vote is to 
be valued above or below that of other persons. To track the above human rights (and any viola  ons of the 
same), the KHRC iden  fi ed 70 cons  tuencies in which to monitor the referendum.40  They were selected as 
they were: a) cons  tuencies in areas which have historically experienced electoral violence, voter in  mida-
 on or allega  ons of interference with the ballot; b) cons  tuencies in areas the KHRC believed there was the 

greatest likelihood of misinforma  on, hate speech or incitement to violence; and c) in 27 instances, where 
the KHRC is engaged in programma  c work in partnership with local groups on thema  c human rights issues.

2.3.4 Targeted Human Rights Viola  ons 

Based on the human rights outline above, previous work of the KHRC and the context of the referen-
dum, the following viola  ons were targeted for remedial ac  on:

a) Poli  cal violence: including oath-taking, incitement to violence, issuing poli  cal threats, disrup-
 on of referendum rallies by opponents or state security forces, poli  cally-ins  gated clashes and 

any other ac  ons that could breach public peace and security;

b)  Hate speech: including u  erances that are prejudiced, stereotypical, discriminatory or illegal 
in the sense that they are intended to incite contempt, hatred, hos  lity, suspicion and violence 
against those from other ethnic communi  es and/or religious groups in Kenya. This also included 
the use of unsavoury language;41  

c) Corrup  on and abuse of public resources and offi  ces including: buying and destroying voter cards, 
bribery and/or expedient provision of public services and misuse of public resources as well as the 
harassment of opposi  on supporters and the media by arbitrary arrest, deten  on and torture, 
among other prac  ces prohibited under domes  c, regional and interna  onal human rights law; 42 

d) Myths and propaganda including distor  ons and misrepresenta  ons of the PCK’s content with 
the inten  on to mislead and sway votes in favour of either poli  cal side/divide;

e) Malprac  ces of any other nature including any other behaviour inimical to the smooth manage-
ment of the referendum. There were two aspects to this:

i) During prepara  ons, to ensure:  mely voter/civic educa  on (by the CoE, the IIEC and other ac-
tors), registra  on of voters and referendum sides (by the IIEC); 

ii) During polling and coun  ng, to observe: voter delays; the order in which voters were allowed 
to cast their ballots; whether secrecy was observed; the use of the voter register and the ‘black 
book’ (that provides backup for names in the en  re electoral register); procedures to assure secu-
rity of the ballot boxes; the coun  ng and tallying of votes; whether the announcement refl ected 
the true count and tally; the freeness and fairness of the vo  ng process, especially for women, the 
physically challenged and the elderly, among other marginalised groups; and general order.

The KHRC collected and collated data guided by the above considera  ons, highligh  ng areas of ac  on/
required responses by relevant authori  es and seeking solu  ons where feasible. Part III below contains 
the fi ndings. 

39 The KHRC, under its Strategic Objec  ve 4 on equality and non-discrimina  on, supported an inclusive and open-ended list of protected 
grounds, including those provided for in Ar  cle 27(4) of the Cons  tu  on of Kenya (2010), which guarantees freedom from direct and indirect 
discrimina  on on: “any ground, including race, sex, pregnancy, marital status, health status, ethnic or social origin, colour, age, disability, religion, 
conscience, belief, culture, dress, language or birth.” Through judicial ac  vism under its equality and non-discrimina  on campaign, the KHRC is 
currently working on guaranteeing gender iden  ty and sexual orienta  on as protected grounds.
40 These cons  tuencies are contained in Annex 1. See Sec  on 5.0.
41  ‘Unsavoury language,’ refers to language expressive of a prejudice or a stereotype that could encourage discriminatory behaviour.
42  In the 2005 referendum, the government stated that the referendum was a government project and it was incumbent for it to use public funds 
to campaign for ‘Yes.’ Public servants were to support the ‘Yes’ vote. In 2010, similar statements were made, as seen in Part III of this Report.
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This Part is in fi ve Sec  ons, providing the KHRC’s major fi ndings. The fi rst Sec  on shows that civic educa-
 on proceeded with challenges, notwithstanding the CoE’s able eff orts on the same. The second Sec  on 

documents fi ndings from the referendum campaigns in rela  on to: a) abuse of offi  ce or State resources; 
distor  ons of the PCK; and c) use of hate speech and/or unsavoury language. The third Sec  on docu-
ments acts of in  mida  on, threats and violence, including sexual and gender-based violence (SGBV). 
Finally, the KHRC reports on the conduct of the referendum—what worked, where there were anoma-
lies and hitches both at the cons  tuency level and at the na  onal tallying centre in the Bomas of Kenya. 

This Part is important in that all Kenyans, and ins  tu  ons supposed to maintain law and order and 
ensure jus  ce prevails, must hold all violators to account through public and private prosecu  ons, es-
pecially under the Bill of Rights of the Cons  tu  on of Kenya (2010). Without holding these ‘leaders’ to 
account, the rule of law is compromised. While the KHRC lauds eff orts by some ins  tu  ons to pros-
ecute some individuals, the majority of the individuals who commi  ed these human rights viola  ons 
are s  ll walking scot-free. Many are MPs, who are supposed to lead Wanjiku by example. The conclud-
ing remarks are clear: MPs used distor  ons, lies and threats to support or oppose the passage of the 
Cons  tu  on of Kenya (2010). This Cons  tu  on must be used by Kenyans and ins  tu  ons to hold these 
individuals to account.

3.1 Civic Education by the CoE
The KHRC was sa  sfi ed with the technical dra  ing of the Cons  tu  on of Kenya (2010). But the CoE had 
another mandate, that of civic educa  on (throughout and also within the 30-days period it was to facilitate 
civic educa  on on the PCK, as provided for by the Review Act). Having been involved in the compila  on of 
the public’s views and harmonisa  on of the various dra  s, the CoE was best placed to inform and educate 
the public on the content of the PCK and its implica  ons. The fi ndings of this report indicate that the CoE 
was limited by  me and bureaucra  c hurdles (with respect to accessing fi nancial resources). It was, from 
the outset, rendered unable to conduct far-reaching and eff ec  ve civic educa  on:

 

a) Ini  ally, the Secretariat and the Experts wrangled among themselves due to poli  cal diff erences, 
which were later resolved;

b) The CoE was unable to produce enough dra  s of the PCK in Kiswahili; 

c) Civic educa  on was sporadic as opposed to sustained;

d) The early onset of campaigns, before the statutorily-mandated period, overshadowed civic edu-
ca  on;

e) The monitors noted areas where civic educa  on was not conducted fully, such as Turkana, Mara-
kwet, Samburu and Kuria among others;

f) Though some of these areas received copies of the then PCK, the level of understanding of the 
same was low considering high illiteracy levels in English and Kiswahili; and

g) In some areas, the CoE did not receive support from local leaders especially where communi  es 
had taken a stance against the PCK such as in Keiyo, Bure  , Bomet, So  k and Baringo among oth-
ers, largely in the north Ri   Valley province.

The Review Act did not, however, limit responsibility for conduc  ng civic educa  on to the CoE. Other 
individuals, groups and organisa  ons conducted civic educa  on. Key were MPs, CSOs and a few main-
stream faith-based organisa  ons. Much misinforma  on about and misrepresenta  on of the PCK’s con-
tents occurred, par  cularly with respect to clauses on the right to life and condi  ons for termina  ons of 
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pregnancy; land, especially community land; and the Kadhis’ Courts.43  

The CoE employed a three-pronged strategy to reduce these myths and propaganda and their eff orts 
seem to have made a diff erence but the KHRC noted all kinds of materials were being circulated to the 
public. Perhaps the CoE could have worked with the Na  onal Cohesion and Integra  on Commission 
(NCIC) to stop the hate speech in par  cular. That said, the CoE should be commended for using publicly-
accessible means for civic educa  on, including: the print and electronic media, public visits and easy-to-
read, simple materials, manuals, and so on.44 

To complement the work of the CoE, the KHRC was involved in civic educa  on through the training of 
community civic educators at the local, regional and na  onal levels, fora in religious ins  tu  ons, social 
gatherings and the media.45  While the KHRC posi  on was to support the PCK, the Commission s  ll em-
phasised the need for the PCK’s content to be understood. This proved to be challenge in some mee  ngs 
that KHRC organised: that is, explaining the KHRC’s posi  on but also being part of civic educa  on.

3.2 The Referendum Campaigns
The KHRC monitored 109 campaign events of the ‘Yes’ team and 73 events of the ‘No’ team. Most of 
these events were in the Ri   Valley (31 for ‘Yes’ and 39 for ‘No’), while the least covered events were in 
North Eastern, with only six covered (fi ve for ‘Yes’ and one for ‘No’). Figure 1 below depicts the coverage 
of campaign events by province. The Figure is followed by cases documented:

Figure 1: Campaign Events Monitored 

(Source: KHRC Data, 2010)

43 See more distor  ons in Sub-Sec  on 3.2 below.
44 The CoE states that it relied on direct engagements with the public; the use of media houses; and alliances and partnership and alliances with 
CSOs. But the CoE notes that civic educa  on worked, despite the distor  ons, but does not cite the challenges, alluded to in Chapter 10, they faced 
in terms of civic educa  on. See the CoE’s, Final Report, Chapters 4 and 10: h  p://www.coekenya.go.ke/ (accessed October 26, 2010).
45 With regard to the regions, awareness was created about the content of the dra   during the pre-referendum period in July 2010. Two ac  vi-
 es contributed to this result. First, civic educa  on of poten  al trainers in the regions. Second, airing of radio programmes. Through radio pro-

grammes, many Kenyans were reached. The impact of this work was the ra  fi ca  on of the PCK.
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3.2.1 Abuse of Offi  ce and Bribery 

The Public Offi  cers’ Ethics Act governs the conduct of public offi  cers, who are prohibited from bias in the 
electoral process. Sec  on 16 prohibits public servants from poli  cal ac  vi  es, such as party campaigns, 
which could lead to her/him to compromise the neutrality of the offi  ce they hold.46 

The Act does not speak to the role of civil servants with regard to a referendum on a law being spon-
sored by the government. However, there were two conten  ons: fi rst, about a  ending campaign ral-
lies or par  cipa  ng in organisa  on of the same; and second, whether public offi  cers should have been 
forced to adopt the posi  on of the government on the PCK. While civil servants may exercise their right 
to vote and freedom of expression privately, it is illegal to do so in public rallies and to be forced to 
organise such rallies. In addi  on, no civil servant should have been forced to support the PCK. Below, 
in Box 4, fi nd some incidents reported to the KHRC, depic  ng abuse of offi  ce by public offi  cers, which 
translates to abuse of State resources:

Box 4: Abuse of State Offi  ce

§ On July 27, 2010, “transport reimbursements” of KES1,000 each were given to every person who at-
tended a government civic educa  on mee  ng spearheaded by Edward Sambili (PS, Ministry of Plan-
ning), Geoff rey Taragon (DC, Marigat), Obel Ojwang (DC Baringo Central, Joshua O  eno (DC, Baringo 
North) and lawyer Kipchumba Murkomen at the Government Training Ins  tute, Kabarnet.

§ Naomi Shaaban (MP Taveta), while closing a ‘No’ mee  ng at Kitobo, Taveta district on July 30, 2010 
gave KES10,000 each for children, women and men respec  vely.

§ On May 7, 2010, the Head of Civil Service, Ambassador Francis Muthaura, expressed his desire to 
have civil servants support the PCK. 

§ On June 9, 2010, the Prime Minister, Raila Odinga, instructed 40 PSs to publicly support the PCK. 

§ On July 22, 2010, at a ‘Yes’ rally in Gusii stadium in Kisii, President Mwai Kibaki agreed to the request 
to have Kisii University College elevated to a university. 

§ On July 26, 2010, Vice President Kalonzo Musyoka, while touring Ya  a, Mwingi and Masinga districts 
pledged to give KES1 million to residents of the district that cast the most votes in favour of the PCK. 

§ On July 21, 2010, President Mwai Kibaki established extralegally three districts (Balambala, Habas-
wein and Tarbaj) as he campaigned for the PCK in Garissa. The President also announced he would 
be eleva  ng Garissa Teachers Training College to the status of a public university to woo ‘Yes’ voters 
in the area.47  

(Source: KHRC Data 2010)

 

The KHRC was also able to track who mobilised for campaign rallies. Figure 2 below shows both sides 
were responsible for used public offi  cials to mobilise crowds to a  end their campaign rallies. They 
ranged from Councillors, to the Provincial Administra  on as well as religious leaders and local opinion 
leaders. The ‘Yes’ camp relied on the Provincial Administra  on to mobilise for its events in 29 incidents 
reported to the KHRC. The ‘No’ camp relied on the same offi  cers, with nine incidents reported. With 
regard to the use of religious leaders by the ‘No’ team, 32 incidents were reported to the KHRC, while 
the ‘Yes’ team relied on the same in 14 incidents.

 

46 Sec  on 16 (1) provides: “A public offi  cer shall not, in or in connec  on with the performance of his du  es as such - (a) act as an agent for, or so 
as to further the interest of, a poli  cal party; or (b) indicate support for or opposi  on to any poli  cal party or candidate in an elec  on.” Further, 
in Sub-Sec  on 2, a “public offi  cer shall not engage in poli  cal ac  vity that may compromise or be seen to compromise the poli  cal neutrality of 
his offi  ce.”
47 Districts were gaze  ed on August 26, 2010, a day before promulga  on day. Daily Na  on, August 27, 2010.
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Figure 2: Mobilisers for Campaigns

(Source: KHRC Data, 2010)

3.2.2 Distor  on of the Contents of the PCK

The misinforma  on or misrepresenta  on of the PCK’s contents was reported to the KHRC during and 
a  er the referendum. Some distor  ons bordered on hate speech and incitement, persis  ng a  er the 
referendum. For instance, on restructuring of the Provincial Administra  on, government offi  cials have 
taken diff erent posi  ons, as seen in the post-referendum period.48  During the campaigns, distor  ons by 
‘Yes’ supporters were made to raise people’s expecta  ons and whip up support for the PCK; while ‘No’ 
supporters of ‘No’ created fear to generate opposi  on to the PCK. The following are some such distor-
 ons documented by the KHRC monitors. 49  The statements appear in bold, with transla  on following 

(where applicable) and then the person responsible for u  ering the same.

§ “Wakenya wamechanganyikana. Wakamba wakipiga ‘yes’ kwa hii ka  ba itamaanisha wale wakam-
ba wetu wako Coast Province and other provinces wafunge virango warudi hapa.” (Kenyans are 
diverse. If the Akamba vote yes, it will mean that those Akamba in the Coast province and other 
provinces should pack their belongings and they come back [to Machakos]).

̶ Kiema Kilonzo (MP Mu  to) addressing a ‘No’ rally in Machakos on May 15, 2010.

§ “Utakuta siyo tu abor  on, utakuta siyo tu kadhi courts. Utakuta vitu vingine mle ndani. Hata mbwa 
yako utalipia kodi, hata ng’ombe yako utalipia kodi.” (You will not just fi nd abor  on, or Kadhis’ Courts, 
but you will fi nd many more in the PCK. You will also pay tax for your dog and for your cow too). 

48  See various media reports (electronic and print), between September and October 2010. To some senior government offi  cials, and this 
includes ministers, restructuring means linking the administrators to county governments, whilst to others, restructuring means scrapping the 
en  re system and assigning the administrators new roles in governance at na  onal level.
49 statements have been verifi ed and corroborated by the KHRC. The names of all the monitors are withheld.
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̶ Bishop Mark Kariuki addressing a gathering in Kakamega on June 6, 2010.

§ “Hii ka  ba inasema bunge itatunga sheria ya juu ya kumiliki shamba na ya chini ya kumiliki shamba. 
Hatari moja hapa Trans Nzoia, ikiwa nasikia wabunge wengi wanasema huenda tutaweka acre moja 
shamba la chini. Hatari ni hii. Bunge ikishapi  sha kwamba acre ya chini unayomiliki ni acre moja, 
ujue kuanzia siku hiyo huwezi kuruhusiwa kununua plot, huwezi enda kununua nusu acre. Sasa vi-
jana, sisi tutaweka wapi familia?” (This PCK provides that Parliament will enact legisla  on on mini-
mum land acreage of owning land. The danger is that in Trans Nzoia many legislators are saying that 
it is possible to provide that only one acre will be the minimum. This is dangerous. One parliament 
does so, it will be illegal to buy a plot of half an acre. Now, as youth, where do we raise our families?) 

̶ Joshua Kutuny (MP Cherengany) addressing a ‘No’ rally in Sabo   cons  tuency at the show 
ground in Kitale on June 19,2010. 

§ “Ar  cle 24 inasema hivi: ‘The State shall not discriminate against any person on any ground includ-
ing race, sex…” Nataka tuangalie kwa makini hapo. Mimi nilikuwa Bomas…Kwa Bomas hii mambo 
badala ya ‘sex’ ilikuwa imewekwa ‘gender’ kumaanisha itakuwa aitha mwanaume au mwanamke. 
Lakini tukiangalia sasa, wanasema hii ka  ba ikipita haita discriminate against any marginalised 
groups that include sex. Mumesikia mambo ya kusema, kuna gay marriages, kuna lesbianism, sin-
dio? Na hiyo tunajua kwa mila yetu ya ki-Africa—hata hatutaki ku-men  on…Lakini sasa inaonekana 
watakuwa protected kwa hii ka  ba. Watapata rights. That means we are introducing gay marriages 
in our Cons  tu  on, we are allowing lesbianism in our Cons  tu  on.” (Ar  cle 24 says this: “The State 
shall not discriminate against any person on any ground including race, sex,…” I want us to pay keen 
a  en  on to this provision. I was at Bomas…. In Bomas instead of using the word ‘sex’ we had put 
the word “gender’, to mean the dis  nc  on between a man and a woman. But we can see now that 
they are saying that should this PCK pass it will not discriminate against any marginalised groups that 
include sex. You have heard it said that there are gay marriages; there is lesbianism, isn’t it? And we 
know that according to our African culture... we don’t even want to men  on…. but now it looks like 
they will be protected under the PCK. They will have rights. That means we are introducing gay mar-
riages in our Cons  tu  on, we are allowing lesbianism in our Cons  tu  on).

̶ Linah Jebii Kilimo (MP Marakwet East) speaking at a ‘No’ rally in Kwanza at the Kwanza 
grounds on June22, 2010. 

§  “Ar  cle 63 (1) of the dra   Cons  tu  on says: ‘Community land shall vest in and be held by communi-
 es iden  fi ed on the basis of ethnicity, culture and similar community of interest.’ If the dra   Con-

s  tu  on is passed during the referendum, Kenyans who have migrated and se  led in areas outside 
the tradi  onal ancestral lands of their tribes may be evicted by the local communi  es. In the past, 
such evic  ons were illegal and done because of impunity. However, if the dra   is passed, then every 
tribe will be given an excuse to evict anyone they think does not belong there, with full support of the 
Na  onal Land Commission.”

̶ Linah Jebii Kilimo (MP Marakwet East) speaking at a ‘No’ rally in Kwanza at the Kwanza 
grounds on June22, 2010. 

§ “Ka  ba hii ikipita, kazi humu itakayopewa kaun   ya Kilifi  ni kuchukua kodi ya kufuga majibwa. Na 
nyinyi mtawekewa sheria ya siku maalum ya kuzikwa kwa watu na siku ya kuzika majibwa. Hivyo 
ukimzika jibwa na usikubali na hiyo, utachukuliwa hatua” (Should the PCK pass, the work of the 
County in Kilifi  will be to collect taxes on the dogs that you keep. And a law will be enacted requiring 
you to bury people on a certain day and bury dogs on a certain day. Therefore, if you bury a dog on 
a diff erent day from the one specifi ed you will be prosecuted.).

̶ Yusuf Abubakar at Mariakani’s stage grounds at a ‘No’ rally on July 3, 2010.

§ “Ka  ba hii ikipita kila mzigo utakaoingizwa kwa kaun   kutoka Kaun   nyingine utalipiwa ushuru. Je, 
watu wa Kinango na Kwale wataweza kulipia magunia ya mihogo mnayopeleka sokoni Kongowea?” 
(Should the PCK pass, all cargo coming from other coun  es will be taxed. How then will you the 
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people in Kinango and Kwale be able to pay for the goods that you take to the market in Kongowea?)

̶ Francis Baya (MP Ganze) at a Harambee for Mwavumbo Secondary School, on July 10, 2010 

§ “Mkipi  sha ka  ba hii, mjue mmepoteza mashamba yenu...ka  ba hii ni wazi kwamba ni njama ya 
kunyang’anya wananchi mashamba.” (If you pass this Cons  tu  on, then you will have lost your 
land...this Cons  tu  on is a ploy to take away land from Kenyans).

̶ Samuel Poghisio (MP Kacheliba)and Sammy Mwaita (MP. Baringo Central) were quoted saying 
that (in Kiswahili and English respec  vely), when addressing a ‘No’ rally in Marigat town on 
July 17, 2010.

§ “I want to thank the re  red President because he led us without problems. I will be very brief and 
I want to ask one thing: this Cons  tu  on will allow same sex marriages. And allow me to speak in 
Kalenjin: ara anyun nyonei ngo konyo kutononane Arap Boit? (Who will come to marry me, Arap 
Boit? Therefore Mzee, we are not going to allow such behaviour to destroy our good Kalenjin cul-
ture. Thank you all).

̶ William Boit (former MP Baringo North) addressing a’ No’ rally in Marigat town on July 17, 
2010.

§ “I was among the leaders of this country who brought the Lancaster Cons  tu  on. I have heard some 
of those suppor  ng the PCK calling us land grabbers. Muzungus came to this country. Whose land 
was grabbed? Is it not Ri   Valley? And who did the Ri   Valley belong to before the wazungu came? It 
belonged to the Kalenjins and the Maasai. When Wazungus le   the country, Kenya  a and I decided 
not to divide the country along tribal lines and that is why we tried our best to allocate people land 
anywhere. And now they want to create room that if this Cons  tu  on passes land ma  ers will start 
burning now. We shall see how they will cease that fi re...fi nally, I want to tell Kenyans that this PCK is 
a danger to the security of this country because it allows the security personnel to par  cipate in the 
strike like trade unionist workers and I want to ask Kenyans what would happen if the enemy strikes 
while the security forces are on strike? Your lives and property will be at risk, therefore I am telling 
you to vote no.” 

̶ Former President Daniel Arap Moi addressing a ‘No’ rally in Marigat town on July 17, 2010.

§ “If ‘Yes’ wins, the Mombasa port will belong exclusively to the Mombasa County.” 

̶ Najib Balala, Minister for Tourism, at Makadara grounds in Mombasa, on July 25, 2010.

§  “Kupigia ka  ba mpya kura kutawafanya muondolewe ka  ka shamba la Basil Cri  cos, pia hatut-
akuwa na uwezo wa kumpokonya mashamba yake yote.” (Vo  ng for the proposed Cons  tu  on will 
result in your evic  on from the land belonging to Basil Cri  cos and, furthermore, you will never be 
able to dispossess him of all his proper  es). 

̶ Naomi Shaaban (MP Taveta), addressing a mee  ng at Kitobo, Taveta district on July 30, 2010.

§ “Serikali itapea nyinyi bunge nyingine mradi mpi  she ka  ba.” (The government will give you [wom-
en] another parliament so long as you vote in favour of the dra  ).

̶ George Saito   (Minister for Internal Security and Provincial Administra  on) addressing wom-
en in Marigat Town on August 1, 2010.

§ “Nyinyi sasa mnaweza zaa ile watoto mntaka na ka  ba itashughulukia watoto wenu wote.” (You can 
give birth to as many children as you wish, the Cons  tu  on will take care of all your children).

̶ Maison Leshomo (Nominated MP) addressing women in Marigat Town on August 1, 2010.

§ “Wamepanga kufukuza nyinyi kwa hii mashamba na watatumia ka  ba hii, na pia kuna njama kufu-
kuza sisi Nakuru na Laikipia.” (They have planned to evict you from your land through this proposed 
Cons  tu  on and they are also planning to chase us from Nakuru and Laikipia).
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̶ Statement made by Gideon Moi (former MP) at Mochongoi Se  lement Scheme, on August 29, 
2010.

§ “This dra   Cons  tu  on will cons  tu  onalise land clashes. Ar  cle 63 (1) of the dra   Cons  tu  on 
says: ‘Community land shall vest in and be held by communi  es iden  fi ed on the basis of ethnicity, 
culture and similar community of interest.’ If the dra   Cons  tu  on is passed during the referendum, 
Kenyans who have migrated and se  led in areas outside the tradi  onal ancestral lands of their tribes 
may be evicted by the local communi  es. In the past, such evic  ons were illegal and done because 
of impunity. However, if the dra   is passed, then every tribe will be given an excuse to evict anyone 
they think does not belong there, with full support of the Na  onal Land Commission.” 

̶ Excerpts from a leafl et en  tled: “Will the New Cons  tu  on Secure your Peace Land and Food?” 
prepared by Kenya Chris  an Church Leaders.

It is clear that Wanjiku was being misled by ‘leaders’ she elected and expects guidance from. Such mis-
representa  on could be addressed by exis  ng provisions of the Penal Code. In addi  on, the Cons  tu  on 
of Kenya (2010) can address the u  erances of such distor  ons lies through provisions rela  ng to the 
quali  es of a leader or State offi  cer. 50

 

3.2.3 Use of Hate Speech and Unsavoury Language 

The Penal Code, the Communica  ons Act and the Media Council of Kenya Act have provisions rela  ve 
to hate speech. More recently, the Na  onal Cohesion and Integra  on Act outlaws hate speech, defi ned 
as the use of “threatening, abusive or insul  ng words or behaviour.” Anyone who produces, publishes 
or displays any material that is “threatening, abusive or insul  ng or involves the use of threatening, 
abusive or insul  ng words or behaviour commits an off ence if such a person intends thereby to s  r up 
ethnic hatred, or having regard to all the circumstances, ethnic hatred is likely to be s  rred up.” 51

Defi ni  on is restricted to hate speech on the ground of ethnicity. The KHRC relied on a universally ac-
cepted defi ni  on that characterises hate speech as any communica  on which disparages a person or 
a group on the basis of any ground, including race, sex, ethnic or social origin, colour, age, disability, or 
such other protected grounds that could bring about discrimina  on. Hate speech is forbidden because 
it may incite violence or prejudicial ac  on against or by a protected individual or group, or because it 
disparages or in  midates a protected individual or group. 

Despite clarity in both local and interna  onal law, it was reported that, again, Wilfred Machage, MP [ 
Kuria.], u  ered the following: “WaKikuyu wahame Ri   Valley mahali kulimilikiwa na WaDorobo.”   (The 
Agikuyu should leave the Ri   Valley, which belongs (belonged) to the Dorobo).52 The NCIC acted prompt-
ly, as seen by the arrest and charging of three MPs—Wilfred Machage, Fred Kapondi, MP [Mt. Elgon.] 
and Joshua Ku  uny, MP [Cherengany]—as well as one businesswoman with the crime of hate speech.53  
This ac  on perhaps explains why incidents of hate speech in public fora and the media decreased. 

Though incidents of hate speech diminished, the use of prejudicial and discriminatory language with 
discriminatory, derogatory or demeaning implica  ons persisted. Such statements are seen below.

50 See Ar  cles 73(1) and 33(2).
51 Sec  on 13 (1), Na  onal Cohesion and Integra  on Act (Cap 12 of 2008) .
52 Wilfred Machage speaking at the opening of the Red Card Centre.
53 The case is s  ll undecided as we produce this Report. Machage stands suspended from the por  olio of assistant minister since he was found 
to have a case to answer.
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Box 5: Use of Prejudicial and Discriminatory Language

§ On July 27, 2010, Charles Keter, MP [Belgut.], addressing a ‘No’ rally said the following at Kabarnet 
Stadium: “Hii ka  ba ni mbwa ya Marekani...Orengo hana mashamba Ri  Valley na tunamweleza 
awachane na Ri   Valley.” (This cons  tu  on is America’s dog...Orengo (MP for Ugenya) does not 
have land in the Ri   Valley and we urge him to stop meddling with Ri   Valley)

§ On July 27, 2010, President Kibaki, without naming him, accused former President Moi of mis-
leading Kenyans and asked him to stop doing so: “Wazee wengine wanazunguka wakisema ka  ba 
ni mbaya.” (Some old men are moving around saying the Cons  tu  on is bad).” He said he felt 
sorry for former President Moi, whom he said was embarrassing himself with these ac  vi  es. “Ni 
aibu kubwa kwa wazee kama hawa. Awache wasiwasi na aungane na sisi tupi  she ka  ba.” (It is 
a shame for such old men. He should stop panicking and join us so that we can pass the Cons  tu-
 on). Kiema Kilonzo, [MP. Mu  to.], responded thus: “[American Ambassador] Ranneberger has 

been going around the country campaigning for the Cons  tu  on. Why didn’t Kibaki talk against 
him knowing well that he’s a foreigner...We are eager to listen to the Whites and when it comes to 
Moi we tell him to shut up. Isn’t that double standards?”

§ Naomi Shaaban, [MP. Taveta], responding to an audience in a mee  ng at Kitobo, Taveta district on 
July 30, 2010: “Mr Ranneberger [American Ambassador] is just a small man who has no ability to 
shake her or deliver what he promised Taveta Youth, Ranneberger ni kanyoka kadogosana.” (Ran-
neberger is a very small snake)

 (Source: KHRC Data 2010)

The use of the terms “wazee”, “whites” and “foreigners” implied in the contexts they were used that 
such persons should not be involved in any poli  cal ac  vi  es processes and was, in this sense, discrimi-
natory.

 

3.3 Intimidation, Threats and Violence
Sec  on 96 of the Penal Code (Cap 63) makes it a crime for any person to incite another to a violent 
act including through: statements and acts of commission or omission, as reported below. The KHRC’s 
monitors and the media reported an upsurge on acts of in  mida  on, incitement, violence, Sexual and 
Gender-based Violence (SGBV) and intolerance. A cornerstone poli  cal right is the right to freedom of 
expression. Incidents of threats and in  mida  on to those campaigning for both the ‘Yes’ or ‘No’ vote 
were reported. 

In  mida  on and Threats

§ On July 21, 2010, in Suswa (Narok), ‘Yes’ supporters tried to stop the holding of a ‘No’ rally led by 
nominated Councillor Lydiah N  mama.

§ On July 22, 2010, ‘Yes’ supporters believed to be loyal to Moses Wetangula, former Minister for 
Foreign Aff airs, stopped a helicopter from landing in Bungoma, which was carrying ‘Yes’ support-
ers Noah Wekesa, [ MP. Kwanza.], Mukhisa Kituyi (former MP) and Eugene Wamalwa, [MP. Sabo  ]. 
Three people were injured as a result.

§ On July 23, 2010 in Nkubu (Meru) a group wearing ‘Yes’ T-shirts and caps chanted slogans drowning 
out the speakers’ voices at a ‘No’ rally despite the presence of the Kenya Police Force. 
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Incitement to Violence

§ Most threats were issued by poli  cians. For example, the Minister for Water, Charity Ngilu (allied 
to the ‘Yes’ camp) was reported to have u  ered at the Launch of the Yes campaign in Uhuru Park 
on 15th May, 2010; “Hawa watu wanataka kuangusha hii ka  ba. Kwahivyo msiende mukiuliza 
huyu nikimpiga? Pigeni! Na piga sasa.” (These people want to fl oor the PCK. So, do not go asking 
whether we need to beat them. Beat! And beat them now). 

§  On 10th June 2010 during the launch of the ‘No’ Secretariat in Nairobi, Wilfred Machage was re-
ported to have asserted that: “Hawa wajaluo watoke kwa ardhi ya wakuria…. Ka  ba hii itatupea 
ruhusa kuwatoa hata kwa fujo.” 54 (These Luos should leave the land of the Kuria…the PCK will give 
us [the Kuria] permission to evict them by force). “WaMaasai chenu hakiko Ri   Valley, mashamba 
yenu yote yataenda kwa serikali.” (You, the Maasai, all your land in Ri   Valley will be repossessed 
by the government). “Nairobi tokeni hii ni shamba la WaMaasai.”(People of Nairobi, this land be-
longs to the Maasai, get out).

§ On the same day, at a parallel launch, Fred Kapondi was reported to have said: “Bungoma ata vile 
jina iko in yetu, kule Tranzoia ni kwetu na vile wanasema Transzoia ni cosmopolitan sisi tunaambia 
watu wa Tranzoia ka  ba ikipita wafunge viraka mwende kwenu, wale wako Bungoma ka  ba ikipita 
wafuge viraka waende kwao.” (Bungoma as the name is ours. Tranzoia is also ours and those claim-
ing that Tranzoia is cosmopolitan, we are telling people of Tranzoia if the Cons  tu  on passes they 
should pack their ta  ers and go back. And those in Bungoma if the Cons  tu  on passes they should 
pack their ta  ers and leave.)55 

Violence

§ On July 20, 2010 in Kitui town, violence was reported, where ‘Yes’ supporters who appeared loyal 
to Charity Ngilu (Minister for Water) physically a  acked alleged ‘No’ sympathisers, with six indi-
viduals suff ering injuries as a result.

§ In Uriri cons  tuency, on July 28, 2010, a man allied to the area MP, Ojwang Omollo, was murdered 
a  er he missed a step and fell trying to jump into a moving pick-up a  er disrup  ng a rally. He was 
the personal assistant to the incumbent and was part of a group that had supposedly been hired to 
disrupt a parallel ‘Yes’ rally within the cons  tuency, organised by Mar  n Owiny, an aspirant. Scores 
were le   injured.

Sexual and Gender Based Violence

§ In Molo, from July 11-13, 2010, a girl aged 14 years was kidnapped and gang-raped by members 
of a community believed to be opposed to the PCK. While they raped the girl, they inquired why 
people of ‘her tribe’, believed to be suppor  ng the PCK, were s  ll in the area, implying that her 
community should have le   before the referendum. 

§ On July 20, 2010, a man beat and injured his wife in Watamu following a disagreement over the 
PCK. The man, a Chris  an (assumed a ‘No’ supporter) reacted when his wife told him: “The pro-
posed Cons  tu  on will liberate women and that’s why I’m going to vote for it during the referen-
dum. Anybody opposing the new Cons  tu  on is an enemy of change.”56 

Further in  mida  on, threatening the right to freedom of expression and intended to disenfranchise ‘Yes’ 
supporters was reported in Molo, Burnt Forest, Kuresoi, Kipkelion, Trans Nzoia, Koibatek and Timboroa. 

54 Machage speaking at the opening of the ‘Red Card Centre’ (secretariat for the ‘No’ camp).
55 See media reports between May and June 2010.
56 Daily Na  on ,Wednesday ,July 21, 2010.
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In these places, threats of evic  on were issued to ‘non-indigenous’ popula  ons by local poli  cians. 
While some ac  on, with regard to charging some of alleged perpetrators in courts of law, happened and 
has been documented in this Report, most viola  ons of the Penal Code occurred with impunity.

3.4 Political Subversion
Although this was not ini  ally a focus for the KHRC, a KHRC monitor informed the KHRC that a mee  ng 
was held in the offi  ce of a Minister in the ‘No’ campaign. The Minister in ques  on brought together 
Chris  an leaders, public offi  cials with the Provincial Administra  on and opinion leaders from northern 
Kenya. It was documented that this was not the fi rst of such mee  ngs conducted by the Minister in 
ques  on.

At the above mee  ng, the Minister reportedly informed those present that his campaign against the 
Cons  tu  on had nothing to do with the merits or demerits of the PCK, but was about a poli  cal con-
test between himself and the Prime Minister in prepara  on for the 2012 General Elec  ons. He urged 
those present to join forces with him on the basis that people from his community had closer  es with 
their communi  es than with supporters of the PCK. The Minister therea  er took them through the 
arguments he was using to rally support against the PCK and urged them to use the same when they 
returned to their home areas.57  

3.5 Conduct of the Referendum
The successful conduct of the referendum was a step forward for the consolida  on of democracy and 
rule of law in Kenya. Following the disputed 2007 General Elec  ons, the need to reform the electoral 
body was acknowledged. Electoral reforms ins  tuted by the IIEC entailed improving the responsiveness 
of electoral processes to public desires and expecta  ons by fostering greater impar  ality, inclusiveness, 
transparency, integrity and accuracy.

The cons  tu  onal review process was legally grounded with  melines and specifi ca  ons. Ins  tu  ons 
responsible for cons  tu  onal review and the conduct of the referendum (the CoE and the IIEC) were 
independent in carrying out their mandate and were open to the scru  ny of civil society and all stake-
holders. There was a commitment from the onset that Kenyans would par  cipate meaningfully in the 
referendum. The success of the referendum was as a result of the following factors:

a) There was poli  cal will and public expecta  on to adhere to the deadlines of the Review Act. 

b) Early-warning systems were put in place by CSOs to provide informa  on about possible hot-spots 
to deter violence. Their fi ndings were published in both public and private media. 

c) The IIEC ensured that over 10,000 local observers were accredited for the referendum in to pro-
tect the integrity of the vote.

d) Agents for Yes’ and ‘No’ were accredited to observe the processes.

e) Campaigns for and against the then PCK were monitored by public bodies and CSOs. 

f) Coun  ng and tallying was done transparently, before the public. Tabula  on too and results were 
con  nually announced within the en  re period.

Polling was conducted smoothly, with few incidents of concern reported. On referendum day, collabo-
ra  on between various stakeholders including observers, monitors and polling staff  was observed. The 

57 KHRC Monitor (name withheld) was part of the mee  ng. An affi  davit has been signed and deposited at the KHRC.
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following was observed across the country:

Some observa  ons

i) Opening and closing of polling sta  ons: Most sta  ons were opened at 5 am to prepare for cast-
ing of ballots at 6 am. Prepara  on included briefi ng and posi  oning of electoral offi  cials, as well 
as the admission of agents, observers, the media and other stakeholders. Vo  ng commenced 
between 6 am and 6.30 am and closed between 5 pm and 5:30 pm, depending when vo  ng had 
begun. In Donholm primary school, Embakasi cons  tuency, voters had arrived from 4 am but the 
polling sta  on was characterised by queues which took more than an hour to move from outside 
to the polling sta  on. By 5:30 pm, when the polling sta  on was closing, there were s  ll queues 
both inside and outside. In Migori cons  tuency at Moi Suba polling sta  on, however, voters ex-
perienced no delays due to the organisa  on of the electoral offi  cers. The sta  on closed at 5:15 
pm, a  er which the ballot boxes were sealed.

ii) Time taken to cast votes: Vo  ng was effi  cient in certain polling sta  ons though the opposite 
was witnessed in many parts of the country. In Olympic and Donholm primary schools, polling 
sta  ons were congested and voter turnout high. Once people got into the polling sta  ons, they 
got lost due to poor labelling and misdirec  on from the IIEC’s staff . Our monitor witnessed an 
electoral offi  cer at Donholm primary school direc  ng voters to use the combina  on of the fi rst 
le  ers of their surnames and middle names as opposed to applying the fi rst two or three le  ers 
of their surnames. Some could not trace their names and, a  er being unable to vote for more 
than four hours, swore never to register or vote again. While the KHRC’s monitors strived to di-
rectly assist, they also raised the concern with the electoral offi  cers.

iii) Order in the polling sta  ons: In majority of the sta  ons, order was observed. When voters came, 
in they were served by the fi rst, second and the third clerk who issued them with ballot papers 
and directed them to go mark out the same at the booths. Therea  er, voters were directed to 
put the marked ballot papers in the transparent ballot boxes through the open aperture and 
move to the fourth clerk, who embossed the voters’ cards and had their small fi ngers marked 
with indelible ink. In cases where voters had nail varnish on, they had the space between the 
index and middle fi ngers marked, a  er which they exited the polling sta  on.

iv) Voters with special needs: Voters queued and entered the polling sta  ons one at a  me. Although 
there were long queues in the morning (which subsided towards midday and in the a  ernoon), 
presiding offi  cers controlled the infl ux. There were, however, a few instances of stampedes. Pri-
ority was given to the elderly, people with disabili  es as well those who were ill or expectant. 
At Assar Johansson primary school and Kaplaba market polling sta  on in Migori and Kipkelion 
cons  tuencies respec  vely, when voters needed assistance, the presiding offi  cers administered 
to the assistants an oath of secrecy before they proceeded to assist voters. They also had their 
le   thumb nails or the space between their le   thumbs and index fi ngers marked with indelible 
ink to counter mul  ple vo  ng. However, in Kayole primary school polling sta  on, there was an 
absence of support for the aged, the ill, women with children and persons with disabili  es. At 
Donholm primary school, the same was true and our monitor witnessed old men and women 
ge   ng lost,  red and agitated to the extent of threatening to throw away their voters’ cards.

v) Voters’ register: The names of some would-be voters did not appear in the voters’ register in 
various polling sta  ons across the country. Some missing names were located in the black books 
in the custody of presiding offi  cers. But some names were missing in both records, meaning that 
some would-be voters lost the opportunity to vote.

vi) Privacy: Secrecy in vo  ng was observed except with assisted vo  ng. The booths were placed 
so that their open face was to the wall with space enough only to voters to access the booth to 
mark their ballot papers. All booths had pens  ed to them and were posi  oned so as to accord 
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privacy in all polling sta  ons observed.

vii) Security: Security personnel were deployed in all polling sta  ons. Both civilian and uniformed 
and security agents were spo  ed in every polling sta  on observed, seated strategically within 
the polling sta  ons and occasionally patrolling to detect and deter any interference.

viii) A  empted impersona  on: Cases of impersona  on were witnessed in various polling sta  ons, in 
which people turned up at polling sta  ons with iden  ty/voters’ cards which did not belong to 
them, seeking to be allowed to vote on other people’s behalf. According to our monitors, all such 
requests were turned down and those making the requests were informed that they risked being 
turned over to the Kenya Police Force should they press further.

ix) A  empted bribery: Desperate a  empts by the NO camp to bribe votes in some polling sta  ons 
were frustrated. In Mawa polling sta  on in Lugari cons  tuency a lady who was approaching vot-
ers and dishing out money to woo them took off  into a nearby maize planta  on a  er she no  ced 
danger when the electoral offi  cers got suspicious of her mo  ves. A  empts of voter buying were 
also observed in Makhokho, Malinya, and Lubambo polling sta  ons within the same cons  tuency.

Some anomalies 

The following anomalies were observed by the KHRC’s monitors:

i) In Laikipia cons  tuency, at Ndururi primary school, polling sta  on number 118, Janet Thiong’o, 
a presiding offi  cer took away an Elec  on Observa  on Group (ELOG) observer’s badge a  er she 
ques  oned the absence of a serial number on a ballot box.

ii) Within the same cons  tuency, at Nanyuki primary school, polling sta  on number 98, where the 
military comprise 75 per cent of registered voters, voters from the military were turned away for 
lack of original iden  ty cards even though their original ID cards are surrendered during recruit-
ment and they registered as voters using photocopies of the same.

iii) In various prisons across the country, inmates registered as voters, but those released just be-
fore the referendum were unable to vote at the prisons they were registered. At the Nanyuki GK 
prison, for instance, 21 inmates registered as voters but only 17 voted since the rest had been 
released.

iv) In some polling sta  ons, there was a shortage of queuing clerks, inconveniencing illiterate and 
elderly voters. 

v) There were many incidents of missing names in most polling sta  ons. 

vi) In Saint Xavier primary school polling sta  ons, amongst other polling sta  ons, there were cases of 
failing computers. 

vii) In Racetrack primary school polling sta  on in Nakuru Town cons  tuency, voters turned up with-
out voters’ cards and alleged they had earlier given their voters’ cards to registra  on clerks for 
rec  fi ca  on of details. Apparently, they had been told to pick them up from the sta  on. On being 
reached, the IIEC’s offi  cials said they had some uncollected voters’ cards but could not access 
them then. This disenfranchised many voters.

The Na  onal Tallying Centre

The KHRC’s monitors met other actors from civil society, poli  cal par  es, the diploma  c corps, the ‘Yes’ 
and ‘No’ teams, government offi  cials and the media at the Bomas of Kenya, the na  onal tallying centre, 
to monitor the na  onal tallying of results. Results from the polling sta  ons and cons  tuency tallying 
centres started coming in from 6 pm on August 4, 2010. The ‘No’ vote ini  ally lead but was overtaken, 
with two million votes against four million counted for the ‘Yes’ vote by 8 pm the same day. ‘No’ sup-
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porters contested this, claiming of rigging at the Bomas of Kenya and crea  ng tension.

The IIEC’s Commissioners issued a statement clarifying the electronic tallying process and reitera  ng 
their commitment to organise a free and fair referendum. The Commissioners also called upon both 
teams to respect their authority and mandate. A team of ten representa  ves from both the ‘Yes’ and 
‘No’ teams was cons  tuted and called upon to deal with any allega  ons of rigging, with the IIEC’s Com-
missioners assis  ng. By 1.00 am on August 5, 2010, the allega  ons had been inves  gated and dismissed. 
However, the IIEC did not update the results un  l 9 am on August 5, 2010. By 9 pm, nearly all the results 
had been received and the IIEC offi  cially announced that Kenyans had ra  fi ed the PCK. The IIEC declared 
the offi  cial results: that 68.55 per cent of Kenyans voted ‘Yes’ while 31.45 percent voted ‘No.’58  Figure 3 
below shows the extent to which there was agreement on the PCK, in all provinces, despite ‘No’ winning 
in the Ri   Valley. 59

Figure 3: Kenyans Ra  fy the Cons  tu  on of Kenya

(Source: IIEC Data, 2010)

Kenyans overwhelming ra  fi ed the PCK, which was promulgated by the President on August 27, 2010. 
Wanjiku’s journey ended—at least the fi rst part of the journey. The challenges ahead, as already evident, 
are enormous requiring con  nued vigilance by all Kenyans. 

58 There was contesta  on about the ‘fi nal results.’ See Part IV, Sec  on 4.1.
59 In all provinces, the ‘Yes’ vote was overwhelming, rela  ve to voter turnout. The sta  s  cs are contained in Annex 2
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 4.1 Eff ective Date
The eff ec  ve date is the date this Cons  tu  on came into force.60  The eff ec  ve date is signifi cant, be-
cause it determined when Kenya began to operate under the new cons  tu  onal dispensa  on as well as 
many implementa  on steps outlined in the Cons  tu  on: from se   ng up ins  tu  ons; to passing legis-
la  on; to enabling some Schedules and Chapters to take immediate eff ect, with others remaining sus-
pended un  l the 2012 General Elec  ons.

The eff ec  ve date began the countdown towards enabling legisla  on outlined in the Fi  h Schedule of 
the Cons  tu  on and for reconstruc  on of some exis  ng state offi  ces under the Sixth Schedule. The Con-
s  tu  on is somewhat ‘self-execu  ng’ and all laws envisaged by it must be passed by certain  melines, 
as is the case with ins  tu  ons to be set up, or with state offi  cers required to leave or be appointed to 
some state offi  ces.

A  er the declara  on of the offi  cial results by the IIEC, there was contesta  on as to when the 14-days 
period their becoming ‘fi nal’ based on the words “fi nal result” in Ar  cle 263 and the words “the results 
of the referendum shall be fi nal” under Sec  on 43(2) and (3) and Sec  on 44(1) of the Review Act. On 
August 6, 2010, the IIEC published the ‘offi  cial results’ (which many thought were the “fi nal results”) in 
the Kenya Gaze  e in accordance with Regula  on 36(1) of the Cons  tu  on of Kenya Review (Referen-
dum) Regula  ons and Sec  on 43 (1) of the Review Act.61  However, there was provision for anyone to 
challenge these results within another 14 days, without which they would be the “fi nal results”. Those 
days expired at midnight on August 20, 2010, without any successful pe   on being lodged in court.62  
The President promulgated the Cons  tu  on on August 27, 2010, which is the eff ec  ve date for purposes 
of implemen  ng the Cons  tu  on.63 

4.2 Organs for Implementation
All of the Government of Kenya (GoK) is responsible for implementa  on of the Cons  tu  on. But, to 
avoid bureaucra  c resistance and in recogni  on of the fact that the GoK has other work to meet Ke-
nyans’ needs, the Cons  tu  on establishes two temporary organs for its implementa  on: the Cons  tu-
 on Implementa  on Oversight Commi  ee (CIOC) which is a Parliamentary Select Commi  ee; and the 

Commission for Implementa  on of the Cons  tu  on (CIC).

4.2.1 The CIOC

The CIOC is established under Sec  on 4 of the Sixth Schedule of the Cons  tu  on, which provides that 
this Commi  ee shall be responsible for overseeing implementa  on of the Cons  tu  on. Its du  es are 
elaborated, which include coordina  ng with the A  orney-General (AG), the CIC and relevant parliamen-
tary commi  ees so as to ensure the  mely introduc  on and passage of legisla  on set out in the Fi  h 
Schedule. The role of the CIOC is supervisory, to: a) oversee the work of CIC; and b) facilitate enactment 
of legisla  on required by the new Cons  tu  on within set  melines. The members of the current COIC 
are:

60 Ar  cle 260 of the Cons  tu  on of Kenya (2010). Sec  on 47A (6) and (7) of the former Cons  tu  on prescribed that if the Proposed Cons  tu  on 
were to be ra  fi ed in a referendum, it would come into force when promulgated by the President or, if the President failed to promulgate it within 
14 days of the announcement of the fi nal results of the referendum, it would come into force on the 15th day a  er that announcement. Ar  cle 
263 of the new Cons  tu  on contains similar provisions.
61The Kenya Gaze  e 2010, Gaze  e No  ce Number 9360 and 9361, Government Printers, Nairobi (August 6, 2010). Sec  on 43 (1) of the Review 
Act required the IIEC to publish the results of the referendum in the Gaze  e within two days of the holding of the referendum.
62 There were a  empts, up to the last day, of lodging cases. But most pe   oners fi led the results at the High Court rather than at the Interim 
Independent Dispute Resolu  on Court (IIDRC). Cases fi led at the IIDRC were thrown out on technicali  es.
63 There is need for legal opinion or judicial interpreta  on as to whether August 27 is the ‘eff ec  ve date.’ Ar  cle 263 of the Cons  tu  on states 
that: “This Cons  tu  on shall come into force on its promulga  on by the President or on the expiry of a period of fourteen days from the date of 
the publica  on in the Gaze  e of the fi nal result of the referendum ra  fying this Cons  tu  on, whichever is the earlier.”
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PART IV: JOURNEY TOWARDS IMPLEMENTATION

4.2.2 The CIC

The CIC is set up under Sec  on 5 of the Sixth Schedule. The CIC, mandated to manage the implementa-
 on process, was to be cons  tuted within 90 days from the eff ec  ve date.64  The func  ons of the CIC are 

to: monitor, facilitate and oversee the development of legisla  on and administra  ve procedures required 
to implement the Cons  tu  on; co-ordinate with the A  orney-General and the Kenya Law Reform Com-
mission (KLRC) in preparing, for tabling in Parliament, legisla  on required to implement the Cons  tu  on; 
and, work with each cons  tu  onal commission to ensure that the le  er and spirit of the Cons  tu  on is 
respected.  The CIC therefore diff ers from the parliamentary select commi  ee as it is an independent of-
fi ce. The CoE, visualised the roles of the two bodies as dis  nct, as seen in Box 6 below.

Box 6: Vision of CoE about Organs for Implementa  on
“The CIOC and the CIC have dis  nct roles. The CIC, with tenure of fi ve years, is a ‘hands on’ organ. It will be 
comprised of nine people with proven skills in public administra  on, human rights and government. Its members 
need exper  se in structuring programmes and taking ini  a  ve when they are delayed or have failed.  The CIC 
will monitor, facilitate, and oversee, the development of legisla  on and administra  ve procedures required to 
implement the new Cons  tu  on. It will coordinate with the A  orney-General and the Kenya Law Reform Com-
mission in preparing, for tabling in Parliament, the legisla  on required to implement the new Cons  tu  on. It is 
required to report to CIOC on the progress made in, or on any impediments to, the implementa  on of the new 
Cons  tu  on. These are responsibili  es that cannot be fulfi lled by Parliament. They will require full  me a  en  on 
which MPs cannot give as they have many other responsibili  es.

Moreover, the new Cons  tu  on will generate a huge legisla  ve agenda as well as signifi cant new roles for Parlia-
ment such as approving Presiden  al nominees for appointment.   The role of the CIOC is to assist Parliament in 
overseeing the process of implemen  ng the new Cons  tu  on and to facilitate the adop  on of the laws required 
by the Cons  tu  on. Because the CIC will act independently and will be non-par  san, it will be able to support 
the CIOC work by off ering neutral assessments of progress, and to report objec  vely on proposals. Through its 
composi  on, CIC is capable of yielding a range of exper  se and views to enrich, and contribute to the success of 
the implementa  on process.” 65

(Source: Commi  ee of Experts, 2010) 

64  Sec  on 25 (1) of the Sixth Schedule, the Cons  tu  on of Kenya (2010). By 26th of November 2010, the CIC was not cons  tuted since parlia-
ment adjourned without approving the nominees as presented by the President. This move was sharply cri  cized since MPs refused to debate 
these nomina  ons (including those of the Commission for Revenue Alloca  on) on the basis that the IIBRC report on the addi  onal 80 cons  tuen-
cies was contested by some MPs, while supported by majority of the MPs.
65 See the CoE’s Final Report Op Cit, pages 150-151. This neatness has been challenged. See Part V, on conclusions and recommenda  ons, of this 
Report.
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4.2.3 Role of Parliament 

Ar  cle 261 of the new Cons  tu  on obliges parliament to enact the legisla  on set out in the Fi  h Sched-
ule within the  me limits set out therein. It is assumed that the Cons  tu  on imposes a burden upon 
the members of the Na  onal Assembly, but MPs will not be involved in origina  ng or dra  ing bills. The 
A  orney General’s Offi  ce, in consulta  on with the CIC and the KLRC, has the responsibility to prepare 
the bills for tabling to enable parliament to enact the legisla  on within the periods specifi ed.66 

MPs can also seek to extend the period given for the enactment of any par  cular piece of legisla  on. 
However, this can only be done once on the basis of a resolu  on supported by the votes of at least two-
thirds of all the members of the Na  onal Assembly.67  A resolu  on for extension can only be raised once 
in respect of a par  cular ma  er and only in excep  onal circumstances to be cer  fi ed by the Speaker of 
the Na  onal Assembly.68  

Any extension granted cannot exceed a period of one year. Consequently, the laws that are to be tabled 
before Parliament are to be passed within the  me frames s  pulated under the Cons  tu  on, failure to 
which any person can, under Ar  cle 261 (5), pe   on the High Court seeking an order to direct Parlia-
ment to pass the par  cular piece of legisla  on within a specifi c  me frame.  There are fi ve consider-
a  ons regarding consequen  al legisla  on: fi rst, why the legisla  on is being dra  ed in the fi rst place.69  
Second, the need for en  rely new legisla  on. That is, the listed issues/aspects do not all imply en  rely 
new laws. Third, the possibility of enac  ng amendments to exis  ng legisla  on, which can be done whilst 
the new laws are being dra  ed. Fourth, the need for suppor  ve legisla  on, some of which is not con-
templated in the Fi  h Schedule (such as the Freedom of Informa  on Act). Finally, the  melines set out, 
some of which could be met in advance.70 

4.2.4 The People of Kenya 

The new Cons  tu  on has made strides towards recognising the fundamental freedoms and human 
rights of Kenyans. But it has also imposed a corresponding duty upon ci  zens—to respect, uphold and 
defend the Cons  tu  on through Ar  cle 3 (1). The new Cons  tu  on has enabled Kenyans to do this by 
providing them with locus standii (the right to bring an ac  on or challenge a decision) where the Bill of 
Rights or any other cons  tu  onal provisions are being violated or are under threat of viola  on, whether 
or not they are have suff ered a direct injury as a result of that viola  on.71  The par  cipa  on of the public 
in decision-making is the cornerstone of democracy. In a func  oning democracy, the people are sover-
eign and their views must be taken into account in every sector of public life. The new Cons  tu  on aims 
to guarantee such a democracy. Therefore, all legisla  on should entrench and augment consulta  on 
and involvement of the public in decision-making.

66 Ar  cle 261 (4) of the Cons  tu  on of Kenya (2010).
67 Ar  cle 261 (2) of the Cons  tu  on of Kenya (2010).
68 Ar  cle 261 (3) of the Cons  tu  on of Kenya (2010).
69 Legisla  on must set out guiding principles according to which it is to be implemented. Guiding principles, which provide the lens through 
which every provision of proposed statutes are to be viewed, by offi  cials of the statutory body created, the courts and par  es that may be aff ected 
by the ac  vi  es or decisions of the statutory body. These guiding principles must be in conformity with the text and spirit of the cons  tu  onal 
provisions which raised the obliga  on for their enactment. See Re Castoni [(1891) QB 149, page 167], where it is argued: “a degree of precision...
is essen  al to [the dra  ing of] Acts of Parliament which, although they may be easy to understand, people con  nually try to misunderstand, and 
in which, therefore, it is not enough to a  ain a degree of precision which a person reading in good faith can understand, but it is necessary to 
a  ain if possible to a degree precision which a person reading in bad faith cannot misunderstand.”
70 Ghai, Yash Pal (2010) Implementa  on of the Cons  tu  on: a briefi ng paper [Unpublished].
71  Ar  cles 22 and 258 of the Cons  tu  on of Kenya (2010).
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4.1 On the Constitution of Kenya
The Cons  tu  on of Kenya (2010) has the poten  al to change the poli  cal and socio-economic structure 
of the country. However, signifi cant eff ort and engagement will be required if Kenyans are to change the 
way the county has been condi  oned to perceive of and relate to their systems of governance, jus  ce, 
law and order. This change will require sustained civic educa  on and debate on the new cons  tu  onal 
order, the changes it ushers in and how it aff ects our concepts of civic, poli  cal, social and economic 
aff airs.

Cons  tu  onalism demands that poli  cal authority be bound by ins  tu  ons that restrict the exercise of 
power. Such ins  tu  ons off er rules that bind both persons in poli  cal authority as well as the organs or 
bodies that exercise poli  cal power. Checks and balances, separa  on of powers, human rights and the 
rule of law are central components of cons  tu  onalism.72 

Cons  tu  onalism seeks to secure the dignity of the individual within the state through proac  ve protec-
 on and promo  on of the full spectrum of fundamental freedoms and human rights (civil, poli  cal, so-

cial, cultural and economic) through legisla  ve entrenchment, judicial enforcement and policy reform. 
Cons  tu  onalism also seeks to preserve these fundamental freedoms and human rights by limi  ng the 
exercise of poli  cal power through legal and ins  tu  onal safeguards established within the Cons  tu  on.

From the outset, the cons  tu  onal review process in Kenya set out to ensure that these two objec  ves 
would inform the design of the Cons  tu  on of Kenya (2010). Amongst the objects and purposes of the 
review of the former Cons  tu  on, outlined in the Review Act, was to secure and/or establish a free and 
democra  c system of government that would guarantee good governance, cons  tu  onalism, the rule 
of law, human rights gender equity, gender equality and affi  rma  ve ac  on.73  The new Cons  tu  on has 
succeeded in roo  ng democracy and cons  tu  onalism by restoring the supremacy of the people in mat-
ters of governance. 

4.2 On Leadership
Many debates in Kenya have focused on what needs to change for the country to realise its poten  al. 
Such debates inevitably surface the demand for be  er leadership and our failure to unearth visionary 
and prudent leaders. 

Almost no elec  on takes place without expressed dissa  sfac  on with the mediocrity of declared candi-
dates and an expressed hope that some prominent fi gure, who is perceived of as having the poten  al 
for greatness, will enter the race. For all its allure, ‘greatness’ is a poten  al a problem for democracy. 
The idea of ‘greatness’ emphasises the remove between the anointed one and the people. ‘Greatness’ 
is more compa  ble with monarchies, in which leaders are required not to serve the people but to take 
care of them.74 

Democracy is incompa  ble with this no  on of leadership. It is agreed that leadership implies the infl u-
ence of another’s a   tudes, beliefs, behaviour or values. In the past, this infl uence has been wielded by 
poli  cians to secure the loyalty and ballot of the people—in Kenya, based on parochial, ethnic interests 
as seen in Part III of this Report: the poli  cs of fear and division.

To secure poli  cal representa  on under the new Cons  tu  on, the poli  cal tac  c of fear must end. The 
manipula  on of fear by poli  cians is geared toward securing public favour or crea  ng divisions within 
groups of people with the aim of leading one group against the other. O  en, during campaigns, poli  -
cians, unable to speak to their good deeds or to the benefi t of their cause, seek to infl uence decision-

72 Lake, Jan-Erin (1996) Cons  tu  ons and Poli  cal Theory, Manchester University Press ND, page19.
73  Sec  on 4(b) of the Cons  tu  on of Kenya Review Act. Ar  cle 10 of the Cons  tu  on of Kenya (2010) has entrenched these.
74  Landy, Marc and Milkis, Sidney M (2000) Presiden  al Greatness, University Press of Kansas, page 2.
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making by statements designed to induce fear. Through fear, poli  cians subvert the ra  onality of their 
audiences, leading them to think with their hearts not their minds.

During the referendum campaigns, those who campaigned against the Cons  tu  on misrepresented the 
PCK so as to evoke anxiety and apprehension about the PCK. False statements were made because of 
their fear inducing value. Fearful messages have an eff ect on the poli  cal process partly because of audi-
ences’ concern for the safety of themselves and their families.75  Through the crea  on of fear, poli  cians 
get audiences to overlook their past performances in public offi  ce and focus on perceived threats. The 
purpose is to evoke irra  onality and so benefi t the poli  cians’ personal causes and interests.

Kenyan poli  cians have rou  nely used fear-inducing propaganda to consolidate popular support and 
forestall issue-based debates on poli  cal candidates or issues. They fabricate enemies, some  mes re-
lated to past disputes. Historically entrenched fear off ers good soil in which to plant seeds of propa-
ganda. Fear of being destroyed turns irra  onal discourse into credible discourse. The net eff ect is the 
ever-deepening divisions along tribal lines and the culture of tribal-based poli  cal engagements. This is 
evident from the turn out for the referendum, with poli  cians using tribal affi  lia  ons to sway voters for 
or against the new Cons  tu  on.

This can no longer be allowed to fl ourish. If the na  on is to heal, the fallacies that brought confl ict must 
be corrected—and any material basis for concern or fear ra  onally addressed. The new Cons  tu  on 
provides for the blocking of such ‘leaders’ from joining elec  ve poli  cs and/or being appointed to serve, 
through its Chapter on Leadership and Integrity. Some ‘leaders’ must pay for past human rights viola-
 ons through courts of law. But Kenyans must also exercise their sovereign right to elect men and wom-

en of character. It would be defea  st for Kenyans to have a new Cons  tu  on yet hand over custodian-
ship of the same to such ‘leaders,’ some of whom are already eyeing posi  ons of Senator or Governor!

4.3 On the People of Kenya 

The new Cons  tu  on has the poten  al to deliver benefi ts to ci  zens with respect to human rights and 
governance. However, it also demands that ci  zens themselves be the fi rst check over the various arms 
and also levels of government.

Democracy is more than the mere exercise of universal suff rage. The ac  ve engagement of ci  zens in 
legisla  ve and policy formula  on and in the defence of the new Cons  tu  on is required for it to provide 
meaningful change. The Cons  tu  on imposes a duty upon ci  zens to uphold and protect it and provide 
the means through which this duty can be carried out. Cons  tu  onal democracy seeks to ensure that 
government operates under and implements the will of the people. However, as its authority is del-
egated to it by the people, the people must watch over what they have delegated. 

4.4 On Implementation 

The enactment of statutes and their implementa  on is required, bearing in mind the dis  nct roles of 
organs charged with implementa  on and legisla  on. 

The CoE above saw dis  nct roles for the CIC and CIOC (See Box 6 above), but other scholars argue oth-
erwise. For example, Sec  on 4 of the Sixth Schedule provides that the CIOC shall be responsible for 
overseeing implementa  on of the Cons  tu  on. This appears similar to provisions in Sec  on 5(6)(a) on 
the func  ons of the CIC. There seems to be overlap. The word co-ordina  on occurs several  mes, but 
with no indica  on of how co-ordina  on should be organised. There is the risk of confl ict, par  cularly as 
the required legisla  on touches on important policy issues.76  

75 Athleide, David L (2006) Terrorism and the Poli  cs of Fear, Rowman Altamira, page 5.
76 Ghai, Yash Pal (2010) Implementa  on of the Cons  tu  on: a briefi ng paper.
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Further, it has been argued that the law establishing the CIC should give it powers to set up joint com-
mi  ees with other relevant bodies, such as the Offi  ces of the Prime Minister, the A  orney General and 
the KLRC, as well as to establish working groups (for example, on devolu  on and land, as they cut across 
many areas of exper  se).77  It is important that the CIC to convene working groups that include members 
of the CoE, CSOs and key stakeholders in designing legisla  on as this would ensure conformity with the 
desires of the Cons  tu  on.

4.5 On the 2012 General Elections
The IIEC’s conduct of the referendum was impressive and restored the county’s faith in the ability of 
electoral processes to refl ect the will of the people. However, that electoral process was not without its 
challenges, which, if not addressed, will be compounded in light of the scale of the 2012 General Elec-
 ons. Of importance will be the following concerns:

Box 7: Concerns for 2012

1) The 290 cons  tuencies: the crea  on of 290 cons  tuencies and their distribu  on among the coun-
 es is very signifi cant. The public will need to be informed of the distribu  on of the cons  tuencies 

and their ra  onale.78   The recent census should assist, but also we should note that there were 
contesta  ons about some data in some areas.

2) The Independent Electoral and Boundaries Commission (IEBC): this body must be established by 
August 2011. However, due to the urgency of its mandate and in light of  me constraints, legis-
la  on se   ng up this body will need to be priori  sed and expedited. The Cons  tu  on must be 
respected when transi  on from the IIEC to the IEBC occurs—to maintain con  nuity with electoral 
reforms already underway.79 

3) The coun  es: there is need for early and clear demarca  on of county lines in light of past unlaw-
ful sub-divisions of districts. There is also need to be early and clear demarca  on of wards within 
those coun  es.

4) Voter registra  on: this will need to be conducted early, at least one year before the 2012 General 
Elec  ons in August 2012. 

5) Voter educa  on: voter educa  on should begin as early as possible. This is necessary to ensure 
voters understand the vo  ng system, methods of queuing and the correct use of ballot paper(s) 
as well as to avoid double registra  on and elec  on off ences. We recommend a partnership with 
CSOs to assist with this.

6) Improvement of the vo  ng process: queuing at vo  ng streams needs to be improved with per-
sons equally distributed among streams. There is also the need to conduct voter educa  on in 
iden  fying the stream sign to which they belong

7) There is need to provide clear, visible and easy to understand signs to guide voters to polling sta-
 ons and vo  ng streams.

77 Ghai, Yash Pal, Ibid.
78 A  er presenta  on of its report on the 80 cons  tuencies, a lot of debate by MPs, members of the public, media columnists, TV and radio de-
bates, and many more ensued about the fairness of the distribu  on of the new cons  tuencies. Indeed, a court pe   on was fi led and the ruling 
made was to issue an injunc  on against the IIBRC from the gaze  ement of their report. High Court Judge Jeanne Gacheche granted an interim 
injunc  on on November 16, 2010. Later, November 26, 2010, a full injunc  on was granted. See John Kimanthi vs Hon Andrew Ligale and Others, 
Pe   on No. 72 of 2010, as decided by Jus  ce Musinga.  The judge iden  fi ed four main issues for determina  on: a) the qualifi ca  on of the persons 
appointed to the Commission; b) what was the mandate of the IIBRC under the repealed Cons  tu  on and the new Cons  tu  on; c) did the IIBRC 
act within its mandate; and d) consulta  ons prior to publica  on of cons  tuencies.  The court concluded by grant an injunc  on, pending the hear-
ing and determina  on of the Pe   on, restraining the IIBRC form publishing in the Kenya Gaze  e the proposed delimita  on of electoral units for 
the elec  on of the Na  onal Assembly, County Assemblies and classifying areas as urban and ci  es contrary to the cons  tu  on. See ‘Summary of 
IIBRC ruling’. Visit h  p://kenyanjurist.blogspot.com/2010/11/summary-of-iibrc-ruling.html (accessed November 29, 2010)
79 Cons  tu  on of Kenya (2010), Sixth Schedule 28(2): “When members of the Independent Electoral and Boundaries Commission are selected, 
regard shall be had to the need for con  nuity and the reten  on of exper  se and experience.”
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8) There needs to be a redistribu  on of voters among polling sta  ons or an increase in the number 
of polling sta  ons in areas where there is overcrowding, such as in Embakasi and Langata.

9) Open air polling sta  ons should be avoided and, if this is not possible, special measures should be 
taken to ensure privacy of vo  ng, for example, through the crea  on of par   ons and providing 
canopies in vo  ng areas.

10) There is need for early recruitment and training of electoral staff  on handling abrasive personali-
 es.

11) Protocols and guidelines for agents and observers should be spelt out well before vo  ng day.

12) Improvement of the vo  ng process and tallying systems: the introduc  on of electronic transmis-
sion and tallying of results was progressive. This needs to be expanded to all cons  tuencies and 
voter educa  on conducted on the same. 

 (Source: KHRC Data, 2010)

4.6 On Civic Education 
Despite the civic educa  on carried out before and during the campaigns, the majority of Kenyans are 
s  ll unaware of the implica  ons of the new Cons  tu  on. The focus on emo  ve issues during the cam-
paigns sidelined discussions on issues such as the Bill of Rights, devolu  on, leadership and integrity and 
so on.

Some distor  ons peddled during the campaigns have yet to be corrected. Most of these concerned the 
Land Chapter, given that land is an emo  ve and confl ict-inducing concern. The ac  ons of the NCIC and 
security services to prevent confl ict were stellar. However, the upcoming 2012 General Elec  ons, in 
which compe   on is expected for many new and perceived to be lucra  ve posi  ons, may provide fer  le 
ground for the manipula  on of ethnic tensions on the basis of land.

The poor conduct of civic educa  on, coupled with the need for an informed electorate before 2012 and 
the need to ensure the public engages in informed monitoring of implementa  on make civic educa  on 
crucial for all stake holders. Civic educa  on should focus on:

1) Bill of Rights: it is important that the public understand the provisions in the Bill of Rights and their 
implica  ons.

2) Devolved government: the devolved structure of government is new and will require explana  on 
regarding elec  ons and appointment to offi  ce, func  ons, applica  on of devolved funds, the right 
to par  cipa  on and pending legisla  on on devolu  on.

3) The Legislature and Execu  ve: the separa  on of the Execu  ve and Legisla  ve arms of government 
will need to be explained. The structure of Parliament, which will include the Senate, will need 
to be described to enable the public to understand its composi  on, its func  ons and important 
legisla  on to be enacted, such as legisla  on on the right of recall and public par  cipa  on.

4) Avenues for public par  cipa  on: it is important that the public understands that is required to 
engage the bodies created to ensure that their input informs decisions of these bodies. 

5) Land: due to the emo  ve nature of land ques  ons and the misinforma  on peddled during the 
campaigns, it is important to clarify the Land Chapter and contextualise land reform in light of the 
Na  onal Land Policy (NLP).
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1. Kasarani

2. Westlands

3. Starehe

4. Kamkunji

5. Langata

6. Embakasi

7. Othaya

8. Tetu

9. Juja

10. Kabete

11. Limuru

12. Gatundu South 

13. Mwingi North

14. Kibwezi

15. Isiolo North

16. Isiolo South

17. Igembe South

18. Tigania East

19. North Imen  

20. Mu  to

21. Machakos town

22. Mwala 

23. Kangundo

24. Wajir West

25. Wajir East

26. Lugari

27. Ikolomani

28. Bumala

29. Mount Elgon

30. Sabo  

31. Marakwet East

32. Marakwet West

33. Chepalungu

34. Cherengany

35. Eldoret North

36. Kacheliba

37. Rongai 

38. Kuresoi

39. Mosop

40. Belgut

41. Bomet

42. Konoin

43. Keiyo North

44. Emgwen

45. Keiyo South

46. Subukia

47. Ainamoi

48. Eldama Ravine

49. Kipkelion

50. Kajiado South

51. Baringo Central

52. Baringo North

53. Baringo East

54. Eldoret South

55. Laikipia East

56. Kuria

57. Migori

58. Uriri

59. Kitutu Masaba

60. Ugenya

61. Nyakach

62. Kisauni 

63. Likoni

64. Changamwe

65. Taveta

66. Wundanyi

67. Malindi

68. Matuga

69. Kinango

70. Lamu
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Annex 2: The IIEC’s Offi  cial Referendum Results
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Annex 3: Envisaged Government Structure
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