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The development and trade relat�onsh�p between the Afr�can Car�bbean and Pac�fic 

(ACP) countr�es and the European Un�on (EU) �s currently regulated by the Cotonou 

Partnersh�p Agreement wh�ch was s�gned on 23rd June 2000 and came �nto force on 

�st Apr�l 2003.  It replaced the Lomé Convent�ons wh�ch had regulated the ACP-EU 

relat�onsh�p for over 25 years. The Agreement draws a d�rect l�nk between human 

r�ghts and development and makes respect for human r�ghts, democrat�c pr�nc�ples 

and the rule of law essent�al elements of the partnersh�p. 

The var�ous stages �n the development of the relat�onsh�p between the ACP countr�es 

and the European Econom�c Comm�ss�on (EEC) shows an �ncl�nat�on to rel�ance on 

colon�al t�es and a long term trade agenda. Under the Treaty of Rome, the EEC 

�ngra�ned a rec�procal commerc�al or trade relat�onsh�p w�th the develop�ng countr�es 

and further �ntended to create a Free Trade Area (FTA). Th�s dr�ve was cemented after 

the format�on of the World Trade Organ�zat�on (WTO) and the need of the European 

Comm�ss�on (European Comm�ss�on) to adhere to the pr�nc�ple of non-d�scr�m�nat�on. 

Th�s �n�t�ated the negot�at�ons of the Econom�c Partnersh�p Agreements (EPAs) wh�ch 

was meant to replace the old reg�me of trade relat�ons based on non-rec�proc�ty. 

The EPAs are meant to ensure susta�nable development �n the ACP countr�es and 

promote the�r gradual �ntegrat�on �nto the world economy. Spec�fically, EPAs a�m at:

�. Promot�ng susta�ned growth; 

��. Increas�ng the product�on and supply capac�ty; 

���. Foster�ng the structural transformat�on and d�vers�ficat�on of ACP econom�es; 

and

�v. Support�ng reg�onal �ntegrat�on.

The negot�at�ons of the EPAs wh�ch commenced �n 2004 should have been concluded 

by 3� December 2007. However, only the Car�bbean reg�on was �n a pos�t�on to s�gn 

a comprehens�ve EPA. Countr�es �n the Pac�fic R�m and �n Afr�ca resorted to �n�t�al 

a Framework for an Econom�c Partnersh�p Agreement (FEPA) �n November 2007. 

Negot�at�ons for a comprehens�ve agreement are st�ll ongo�ng.  Kenya �s currently 

negot�at�ng the agreement under the ausp�ces of the East Afr�can Commun�ty 

(EAC). 

Many �nterest groups, part�cularly the c�v�l soc�ety organ�zat�ons (CSOs) who have been 

closely mon�tor�ng the EPAs, have ra�sed a number of concerns about the manner of 

the negot�at�ng process as well as the potent�al adverse �mpacts that the agreement 

could have on human r�ghts. They argue that EPA negot�at�ons should be stopped s�nce 

EPAs deepens dependency on Europe �nstead of solv�ng the development challenges 

fac�ng develop�ng countr�es. However, many have also argued that the econom�c 

mer�ts or demer�ts of such trade arrangements rema�n essent�ally an emp�r�cal matter. 

Th�s study comm�ss�oned by the KHRC seeks to evaluate the consequences of EPAs 

on human r�ghts, �nclud�ng the r�ght to development, �n the EAC reg�on generally and 

EXECUTIVE SUMMARY 
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�n Kenya spec�fically. Th�s study offers stakeholders �nclud�ng government, bus�ness 

assoc�at�ons and CSOs, a platform to �n�t�ate d�alogue on the potent�al �mpacts of the 

EPAs. The ma�n find�ngs of the report were: 

assessment of the suitability of epas to the eaC vis a vis the 
gsp+

Negotiating EPAs is optional and the ACP countries, including EAC Partner States, 
had the chance to revert to the Generalised System of Preferences (GSP) provided by 
the EU under the multilateral trading system. Under the GSP, exports from the non 
Least Developed Countries (LDCs) such as Kenya in the EAC configuration would be 
treated like those from any other developing country, receiving the same preferential 
treatment though probably more competitive than Kenya. The use of the GSP as 
an alternative could have brought complications for Kenya given her position as a 
developing country with no recourse to the use of the option Everything-But-Arms, 
which is available to other EAC partner states classified as LDCs. 

Arguments have been made that an enhanced GSP mechan�sm (GSP+) could have 

been used as an alternat�ve to EPAs. Though th�s �s a un�lateral mechan�sm, �t �s non-

rec�procal and thus does not requ�re comm�tment on the part of develop�ng states 

on �ssues l�ke government procurement, compet�t�on pol�cy and �nvestment. GSP+ 

�s also compat�ble to the WTO rules s�nce �t �s prov�ded on an object�ve cr�ter�on 

to countr�es that qual�fy. The potent�al net-loss the country m�ght exper�ence under 

the EPAs could be much h�gher than what could be exper�enced under the GSP+ 

mechan�sm g�ven the rec�proc�ty aspect of the  reg�me. 

Market access Conditions of Fepa and their implications

Implementat�on of EPAs w�ll further compl�cate the development of ACP countr�es 

�nclud�ng Kenya. Potent�al negat�ve consequences ar�s�ng from the d�spar�ty �n the 

level of development between the ACP and the EU countr�es are of spec�fic concern 

to the ACP countr�es. Many stud�es �nd�cate that the sh�ft to rec�proc�ty places the 

bulk of the negot�at�on and �mplementat�on burden on the ACP countr�es, Kenya 

among them, the EU hav�ng already l�beral�sed most of �ts markets to ACP �mports. 

There �s real concern about the potent�al �mpact of �ncreased compet�t�on w�th 

products of export �nterest to the EU, espec�ally agr�cultural and manufactured 

products. The EU-EAC EPAs �s expected to pose ser�ous challenges to Kenya �n the 

processed and sem�-processed goods category, �n wh�ch the country has reg�onal 

comparat�ve advantage �n products such as fert�l�sers, cement, salt, med�caments, 

paper and paper products, and �nsect�c�des. But s�gn�ficant challenges w�ll also be 

faced w�th respect to some of Kenya’s major agr�cultural products �nclud�ng wheat, 

ma�ze, da�ry and da�ry products, and meat and meat products �n the larger Eastern 

and Southern Afr�can (ESA) reg�on. 

Kenya’s s�tuat�on could be further worsened by cont�nued prov�s�on of domest�c 

support to the compet�ng products such as da�ry, wheat and beef under the EU’s 

Common Agr�cultural Pol�cy (CAP). Though Kenya and the EAC have excluded from 

l�beral�sat�on comm�tments those products that are heav�ly subs�d�zed under the CAP 

�n order to protect these sectors from adverse compet�t�on, there has been ser�ous 

overs�ght �n certa�n �nstances such as �n the case of frozen cuts of ch�cken.
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rules of origin 

Although the EAC partner states have �n�t�alled the EAC-FEPA, the Protocol on the 

Rules of Or�g�n, wh�ch w�ll be appl�cable w�th�n the EPAs framework �s yet to be 

negot�ated by the part�es (EAC and EU). The EAC partner states have supported the 

need for s�mple rules of or�g�n on the bas�s that complex ones not only compl�cate 

market access for products or�g�nat�ng from the EAC reg�on, but also affect �nvestment 

�n value-add�t�on for the EAC members, l�ke the rest of the members of ACP EPAs 

configurat�ons.

sanitary and phyto-sanitary (sps), Technical Barriers to Trade and 
Food safety issues and Concerns 

Issues related to food safety and the �mplementat�ons of SPS barr�ers are becom�ng 

�ncreas�ngly s�gn�ficant �n trade between the EU and EAC member states. SPS 

�ssues are part�cularly �mportant to the reg�on because of the nature of exports 

from the reg�on, wh�ch are pr�nc�pally agr�cultural. There �s need for d�alogue on the 

appl�cat�on of var�ous EU standards �n order to ensure that food and env�ronmental 

safety object�ves are atta�ned �n ways cons�stent w�th local product�on and constra�nts 

of human and �nst�tut�onal capac�ty.  Cases abound where SPS measures have been 

used to constra�n market access for EAC products �nto the European market. These 

str�ngent cond�t�ons that were developed w�th the European producer �n m�nd, were 

�mposs�ble for small producers �n develop�ng countr�es to fulfil and posed a threat to 

Kenya’s hort�cultural exports. 

The 2005 �mpact assessment of the EPAs by the Kenya Inst�tute of Publ�c Pol�cy 

Research and Analys�s (KIPPRA) notes that there �s need for concerted efforts to 

�mprove serv�ce prov�s�on by �nst�tut�ons that are respons�ble for regulat�on of the 

hort�cultural sub-sector and SPS �ssues such as Kenya Plant Health Inspectorate 

Serv�ces (KEPHIS), Kenya Bureau of Standards (KEBS), Pests Control products Board 

(PCPB), Hort�cultural Crops Development Author�ty (HCDA) and Department of 

Veter�nary Serv�ces (DVS). Th�s �s �mportant because these �nst�tut�ons are to be held 

accountable �n ensur�ng SPS and food safety regulat�ons are compl�ed w�th.

interim epas and regional integration

The EAC has ma�nta�ned some reasonable level of coherence �n terms of configurat�on 

correspond�ng to ongo�ng reg�onal �ntegrat�on efforts. However, g�ven that some EAC 

member states are also party to other reg�onal �ntegrat�on processes, �t �s not easy to 

evaluate the overall �mpact of �nter�m EPAs. Tanzan�a �s a member of Southern Afr�ca 

Development Commun�ty (SADC) wh�le the rest of the EAC countr�es are members 

of the Common Market for Eastern and Southern Afr�ca (COMESA). The plans for the 

establ�shment of a common market and custom un�on among COMESA countr�es are 

ser�ously threatened by the final�sat�on of a separate agreement by the EAC countr�es 

and �nd�v�dual COMESA members. 

Under the SADC-EU EPAs, the EC has �ns�sted on a non-negot�able bas�s for the 

free movement of goods w�th�n the s�gnatory terr�tor�es of the SADC configurat�on 

countr�es. Th�s �s �ncons�stent w�th the reg�onal trade arrangements under both 

the Southern Afr�ca Customs Un�on (SACU) and SADC arrangements. Allow�ng 

free movement of goods w�th�n the reg�on would underm�ne the managed trade 
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arrangements wh�ch ex�st for the SACU market, a development wh�ch would cause 

ser�ous product�on and trade d�srupt�on. Eventually, �t �s the local vulnerable farmers 

�n the SACU whose l�vel�hood would be threatened or lost, espec�ally those �n the 

sugar and fru�ts sub-sectors.

In Central Afr�ca, the EU expects the e�ght-member configurat�on to s�gn the EPAs 

under the Econom�c Commun�ty of Central Afr�ca States (CEMAC) customs un�on 

yet the �ntegrat�on of the part�es at �nst�tut�onal level has not been completed. The 

reg�onal �ntegrat�on for th�s group of countr�es rema�ns rather �neffectual and the 

Common External Tar�ff (CET) �s not effect�vely appl�ed, s�nce �t �s appl�ed on certa�n 

products depend�ng on the nat�onal �nterests of each �nd�v�dual country. 

From the above find�ngs, �t �s our recommendat�on that Kenya and other EAC partner 

states should conduct a thorough human r�ghts �mpact assessment of EPAs before 

mak�ng comm�tments that have the potent�al to v�olate human r�ghts. The results of 

the �mpact assessment could be   used to d�rect the negot�at�ons on the full EPAs. 

Equally, the EAC-EC EPAs negot�at�ons must respect all aspects of human r�ghts and 

must conform to the prov�s�ons of �nternat�onal human r�ghts �nstruments the EAC 

and EU are party to �nstead of apply�ng such �nstruments select�vely.

Further, the EAC partner states need to cont�nue press�ng for EPAs to ach�eve 

�ts development object�ve. It should adequately address agr�culture and rural 

development, food and l�vel�hood secur�ty and poverty reduct�on and also support 

reg�onal �ntegrat�on. Hav�ng secured WTO compat�b�l�ty for trade �n goods chapters 

�n the FEPA w�th the EAC and the other Afr�can negot�at�ng groups and countr�es, 

the focus of the EU may sh�ft to other �ssues to the detr�ment of the reg�on. The 

World Bank, for example, acknowledges that agr�culture w�ll be the pr�mary way 

of reduc�ng poverty �n Afr�ca through �ncreased product�v�ty of small scale farmers. 

Th�s self exam�nat�on by the Word Bank and the recogn�t�on that the challenges of 

meet�ng the r�ght to development ar�se from both the �nternat�onal and nat�onal 

contexts, shows that the challenges of meet�ng the r�ght to development w�ll need a 

recons�derat�on of development pol�c�es that stand �n the way of the real�zat�on of the 

r�ght to development. The EAC-EC EPAs should make th�s a real�ty.
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The development and trade relat�onsh�p between the ACP countr�es and the EU �s 

currently regulated by the Cotonou Partnersh�p Agreement (CPA) wh�ch was s�gned 

on 23rd June 2000 and came �nto force on �st Apr�l 2003.  It replaced the Lomé 

Convent�ons wh�ch had regulated the ACP-EU relat�onsh�p for over 25 years. Th�s 

Agreement, descr�bed as “the most comprehens�ve partnersh�p agreement between 

develop�ng countr�es and the EU’ and “the only one of �ts k�nd �n the world” (Nwob�ke 

J.C, 2005) �s based on three p�llars: pol�t�cs, trade and development between the EU 

and �ts Member States on the one hand, and the ACP countr�es on the other. 

The pr�mary object�ve of the Agreement �s “to promote and exped�te the econom�c, 

cultural and soc�al development of the ACP countr�es, w�th a v�ew to contr�but�ng to 

peace and secur�ty and to promot�ng a stable and democrat�c pol�t�cal env�ronment.” 

In order to accompl�sh the object�ves, the partnersh�p “shall be centred on the 

object�ve of reduc�ng and eventually erad�cat�ng poverty cons�stent w�th the object�ves 

of susta�nable development and the gradual �ntegrat�on of the ACP countr�es �nto 

the world economy. The object�ves and the Part�es' �nternat�onal comm�tments 

shall �nform all development strateg�es and shall be tackled through an �ntegrated 

approach tak�ng account at the same t�me of the pol�t�cal, econom�c, soc�al, cultural 

and env�ronmental aspects of development. The partnersh�p shall prov�de a coherent 

support framework for the development strateg�es adopted by each ACP countr�es. 

Susta�ned econom�c growth, develop�ng the pr�vate sector, �ncreas�ng employment 

and �mprov�ng access to product�ve resources shall all be part of th�s framework. 

Support shall be g�ven to the respect of the r�ghts of the �nd�v�dual and meet�ng bas�c 

needs, the promot�on of soc�al development and the cond�t�ons for an equ�table 

d�str�but�on of the fru�ts of growth. The pr�nc�ples of susta�nable management of 

natural resources and the env�ronment shall be appl�ed and �ntegrated at every level 

of the partnersh�p.” 

The Agreement draws a d�rect l�nk between human r�ghts and development and 

makes respect for human r�ghts, democrat�c pr�nc�ples and the rule of law essent�al 

elements of the partnersh�p. It �s th�s l�nk w�th human r�ghts �n the context of the ACP-

EU partnersh�p wh�ch �s seen purely as a trade and development relat�onsh�p that has 

ra�sed a lot of concern. Whereas the advocates of th�s l�nkage hold that respect for 

human r�ghts pr�nc�ples w�ll help ach�eve the object�ve of the econom�c, cultural and 

soc�al development of the ACP countr�es, the antagon�sts, on the other hand, see the 

�nclus�on of human r�ghts cons�derat�ons as a pretext for �nterfer�ng �n the �nternal 

affa�rs of the ACP countr�es and a d�sgu�sed form of protect�on�sm on the part of the 

EU and �ts member states. 

The antagon�sts further argue that human r�ghts cons�derat�ons by the EU are meant 

to make the ACP countr�es to negot�ate trade rules on controvers�al �ssues such as: 

�ntellectual property r�ghts; transparency �n publ�c procurement; and env�ronment 

INTRODUCTION
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and susta�nable development, �n favour of the EU’s pr�vate sector corporat�ons 

and to the detr�ment of the ACP countr�es. For example, h�dden threats to food 

sovere�gnty and b�od�vers�ty of the ACP countr�es have been summar�sed by the 

Eros�on Technology and Concentrat�on� (ETC) Group thus:  “�nstead of challeng�ng or 

chang�ng the structures that generate poverty and exacerbate �nequal�ty, governments 

are work�ng hand �n hand w�th corporat�ons to re�nforce the very �nst�tut�ons and 

pol�c�es that are the root causes of today’s agro-�ndustr�al food cr�s�s.2” Spec�fically, 

the concern �s that the prol�ferat�on of b�lateral and mult�lateral �ntellectual property 

r�ght agreements sets new and stronger standards for Intellectual Property R�ghts 

(IPR) and �ncreases the ab�l�ty of IPR holders to protect and enforce the�r IPRs 

globally. Th�s w�ll erode the develop�ng countr�es’ flex�b�l�ty to bu�ld the�r IPR systems 

�n a manner that str�kes a balance between protect�on and access that enhances 

the welfare and level of development of the�r soc�et�es. In agr�culture, the way �n 

wh�ch legal systems for protect�on and enforcement of IPRs cont�nue to evolve �s 

erod�ng agr�cultural b�od�vers�ty and perpetuat�ng the �mbalance �n the global food 

system.  The EU �s perce�ved to be push�ng for an agreement that w�ll �ncorporate 

new �ntellectual property standards beyond those already �ncorporated �n the WTO 

Agreement on Trade Related aspects of Intellectual Property R�ghts (TRIPS). These 

‘TRIPS-Plus’ standards are detr�mental to local food secur�ty and commun�t�es whose 

l�vel�hoods depend on agr�culture as a source of �ncome and who play a key role �n 

the conservat�on of agr�cultural b�od�vers�ty.

Attract�ng equal concern �s the EU pos�t�on on development ass�stance to meet the 

EPAs-related adjustment costs that the ACP countr�es w�ll cont�nue to access through 

the European Development Fund (EDF). Current development ass�stance �s accessed 

through the EDF �0. Exper�ence has shown that access�ng the EDF resources has 

always been a n�ghtmare to the ACP countr�es because of the str�ngent cond�t�ons 

attached to �ts ava�lab�l�ty for development, one of wh�ch �s good governance. Wh�le 

good governance �s a fundamental �ssue to the develop�ng countr�es, the ACP 

�ncluded, the EU uses �t select�vely and at t�mes only when the�r �nterest �s at stake.

It �s aga�nst th�s backdrop that many �nterest groups, part�cularly the c�v�l soc�ety have 

been up �n arms aga�nst EPAs. They argue that EPAs negot�at�ons should be stopped 

s�nce EPAs deepen dependency on Europe �nstead of solv�ng the development 

challenges fac�ng develop�ng countr�es. However, many have also argued that the 

econom�c mer�ts or demer�ts of such trade arrangements rema�n essent�ally an 

emp�r�cal matter. Th�s study seeks to evaluate the human r�ghts consequences of 

EPAs on development �n the EAC reg�on generally, �n Kenya spec�fically.  Th�s study 

offers stakeholders from government, bus�ness assoc�at�ons and CSOs, a platform to 

�n�t�ate d�alogue on the potent�al �mpacts of the EPAs. 

1 Action Group on Erosion, Technology and Concentration: for further information please see www.etcgroup.

org (accessed 20 June 2010)
2 UK Food Group (2009), Hidden Threats: An Analysis of the Intellectual Property Rights in the EU – ACP 

Economic Partnership Agreements: Unveiling the Hidden Threats of Securing Food Supplies and Conserving 

Agricultural Biodiversity http://www.ukfg.org.uk/docs/HIDDEN_THREATS.pdf (accessed 20 June 2010) 
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Negotiation of EPAs between the EU and the ACP countries is a continuation of 
pre-existing relations between certain EU member states and the territories which 
were under their colonial jurisdiction. The integration process has often been seen as 
twofold: the European economic integration process, and ACP integration process. 
However, the latter is influenced significantly by the former.

The genesis of this two-fold integration process could be traced to the signing of the 
Treaty of Rome that established an associational framework amongst some European 
countries associating as the EEC; and from the Associated African and Malagasy States 
(AAMS) agreement, an ad hoc relationship that symbolised the post independent 
trade, development and political relationship amongst African states which had gained 
independence from France.3

Being a two tier integration process, the ties between AAMS and the EEC lay in their 
colonial relationship. France for example, on signing the Treaty of Rome, made it clear 
to its European partners that a continued special relationship with its African colonies 
should extend to all members of the EEC as a pre-requisite to its participation in the 
European Community and subsequent integration process. France further proposed 
that its partners "share the exclusiveness of her colonial markets if the other members 
would agree to help meet the market and capital needs (of the colonies) that France 
could no longer handle."4 In 1958, the first EDF was established, totalling to 58 million 
monetary units of account (the forerunner of the Euro), in the form of grants. The bulk 
of the fund was to be spent on economic and social infrastructure projects in France's 
overseas territories. 

This agreement was succeeded by the Yaoundé Conventions of 1963 and 1969 that 
aimed at strengthening the economic independence of the ‘associated’ countries 
while promoting industrialisation and regional integration. European countries 
then congregating under the banner of the EEC applied the reciprocity and non 
discrimination principles of the Treaty of Rome in the commercial regime of the 
Yaoundé Conventions, to create a relationship comparable to that of a FTA. Despite 
the negotiations of Yaoundé II, a FTA between EEC and African states did not take 
off.5

BACKGROUND

3 Over the years, EEC a grouping of European countries with trade interest in coal and steel, evolved to European 

Commission (EC) and eventually to European Union (EU)The countries that were signatory to the 1963 Yaoundé 

Convention I that had its genesis in the 1957 Treaty of Rome included: Benin, Burkina Faso, Burundi, Cameroon, 

Central African republic, Chad, Congo (Brazzaville), Democratic Republic of Congo, Cote d′Ivoire, Gabon, 

Madagascar, Mali, Mauritania, Niger, Rwanda, Senegal, Somali and Togo. 
4 Dan Lui & Sanoussi Bilal: “Contentious issues in the interim EPAs: Potential Flexibility in the Negotiations,” 

Discussion paper No. 89 European Centre for Development Policy Management (ECDPM) March 2009.
5 Signed in 1969 by the Parties to Yaoundé I; Kenya Tanzania and Uganda joined as new members.
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When Britain signed the Act of Accession to the Treaty of Rome in 1972, a new 
impetus in the West-South relations was created. Britain (which had sizeable colonial 
ties) enhanced the reach of the West-South relations dragnet. Negotiations among 
African and Caribbean Commonwealth countries and the Yaoundé associated states 
that formed the ACP countries under the Lomé Conventions were first signed between 
the respective parties in 1975. Between 1976 and 2000, four successive Lomé 
Conventions defined trade, development and political relationship between the EU 
and the ACP countries. However, this relationship allowed for a one-way or unilateral 
preferential market access into the EU for the ACP countries. The primary benefactors 
of the relationship were the European countries as they received raw materials for their 
industries, while the ACP countries development levels stagnated.  

assessment of the Lomé regime

The various stages in the development of the relationship between the ACP and 
the EEC shows inclination to reliance on colonial ties rather than a long term trade 
agenda. Under the Treaty of Rome, the EEC ingrained a reciprocal commercial or 
trade relationship with the developing countries and further intended to create a 
FTA with their colonies already agitating for independence. As discussions on the 
creation of a FTA were ongoing in Europe, only Ghana and Guinea (Conakry) had 
gained independence. When the Treaty of Rome and the successive treaties that 
culminated in the Lomé I Convention were being negotiated, African countries 
which subsequently became members had no institutional capacities to effectively 
participate in the negotiations and as such, the treaties did not fully incorporate their 
interests. The newly independent African States were already primed by their former 
colonial masters to fit into a trade regime based on the core principles of the Treaty 
of Rome: reciprocity and non-discrimination, which they could least afford. These core 
principles are now EPAs key drivers.

The Lomé Conventions were considered as a highly innovative model for international 
cooperation and a pilot scheme for other forms of cooperation. The Conventions 
provided for:

(a) Equal partnership between the two Parties. They gave the ACP countries the 

responsibility for their own development by entrusting them with a lead role 

in managing Lomé resources, with the EU playing a supportive role only. This 

concept of partnership, together with the principles of dialogue, contractuality 

and predictability, add up to the so-called ‘Lomé culture’. 

(b) Aid and trade. Lomé cooperation not only provided predictable aid flows over 

a five year period as well as non-reciprocal trade benefits, but it also granted 

unlimited entry to the EEC market for almost 99 per cent of goods and many 

other products of export interest 

(c) Support to Commodities. Lomé I introduced the System of the Stabilization of 

Export Earnings (STABEX), a compensatory finance scheme to stabilise export 

earnings on a wide number of agricultural products such as cocoa, coffee, 

groundnuts and tea. Specifically, its objectives are laid down in Article 186 of 

the fourth Lomé Convention: to remedy the harmful effects of the instability 

of export earnings and to help to overcome one of the main obstacles of 

development. Lomé II signed in 1979 and corresponding to the fifth European 

Development Fund (EDF) (4.542 BECU) created a similar mechanism, the 
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System of the Stabilization of Export Earnings from Mining Products (SYSMIN) 

to assist ACP countries which were heavily dependent and which suffered 

export losses. In many instances however, the STABEX Scheme did not 

achieve much.6 The STABEX system was characterized by falling commodity 

prices in the early 1980s and by a decrease in the rate of coverage for the drop 

in export revenues.7 Questions were raised with regard to the STABEX and 

SYSMIN commodity support arrangements, over their effectiveness. There 

had been a long-standing opposition to these provisions by the EU member 

states due to the fact there was a belief that there was no adequate control 

over how the resources were used. In the early period of both schemes, there 

were examples of misappropriation of resources. In addition, the EU states 

were not happy with the allocation arrangements, as they were given no say 

in the process. More recently, the EU has gained greater influence in regard 

to the control of funds. This has led to the position that both STABEX and 

SYSMIN are now criticised for not responding rapidly enough to support 

export earnings. Furthermore, neither STABEX nor SYSIMIN are sensitive to 

the degree of poverty in the country that needs assistance. 

 The failure of the STABEX is further reinforced by the number of modifications 

it has experienced aimed at improving its design (conditions for compensation) 

and its performance (financial endowment). Under Lomé IV, stricter conditions 

concerning the use of funds were introduced. Nevertheless the following 

shortcomings of the system ought to have been resolved: the partial nature 

of STABEX (geographical and product coverage); shortage of resources that 

makes STABEX unable to meet eligible transfer claims, especially during the 

commodity crisis; slow disbursement; and  weak performance with regard to 

its stabilisation goal (due to its product-by-product approach and delays in 

disbursement), and redistributive and allocative impacts (due to the "fungible" 

nature of transfers) 

(d) Commodity Protocols under which trade on specific commodities was guided. 

The EU agreed on separate trading protocols on sugar, beef and veal, bananas 

and rum. The banana protocol, for instance, gave duty-free entry to the EU 

market for specific quota of bananas and has been a lifeline for many small 

Caribbean states. Under the sugar protocol, the Community buys a fixed 

quantity of sugar each year from ACP producers at guaranteed prices, higher 

than world prices. These preferences were especially helpful in the economic 

development of certain ACP countries such as the small island states of 

Mauritius, Fiji, Guyana and Barbados. 

(e) Mutual obligations. The nature of the Lomé partnership made it possible to 

break new ground on sensitive matters. Lomé IV became the first development 

agreement to incorporate a human rights clause under Article 5. It also 

contained a contractual agreement on structural adjustment, making it the 

first international text negotiated on this subject.

6 Koehler, G., The Future of STABEX, a paper prepared for the ACP Heads of State and Government, Libreville, 

November 6-7, 1997
7 Stephen Karingi, et al: Assessment of the impact of the Economic Partnership Agreement between the 

ECOWAS countries and the European Union, Africa Trade Policy Centre, (December 2005): United Nations 

Economic Commission of Africa
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(f) Joint administration. The Lomé cooperation embraced dialogue and joint 

administration of its content. A set of joint institutions ensured permanent 

dialogue between the two Parties. 

Wh�le cont�nu�ty was a key feature of success�ve Lomé Convent�ons, the chang�ng 

nature of ACP-EU cooperat�on part�cularly after ���0 brought pressure on the 

cooperat�on as follows:

(a) Dwindling common interests. When the first Lomé Convention was signed, 

there were strong historical ties and perceived mutual interdependence 

between Europe and ACP countries. However, this was no longer the case as 

the ACP countries were increasingly dropping on the EU's priority list in terms 

of geopolitical, economic and security concerns. 

(b) Politics. Whereas the first three Lomé Conventions were primarily concerned 

with economic cooperation, the democratization wave that swept across the 

developing world at the end of the Cold War led to growing 'politicization' of 

ACP-EU cooperation. Respect for human rights, democratic principles and the 

rule of law became 'essential elements' whose violation could lead to partial or 

total suspension of development aid. While these changes reflected legitimate 

EU concern to ensure proper use of taxpayers’ money, many ACP countries felt 

that the principle of 'equal partnership' had been eroded and replaced by 

conditional ties.

(c) Trade liberalisation. The Lomé trade regime was increasingly being challenged 

on grounds of effectiveness and political acceptability. Despite preferential 

access to EU markets, ACP export performance deteriorated in the 1980s 

and 1990s. ACP share of the EU market declined from 6.7% in 1976 to 3% in 

1998. Diversification from traditional products remained limited with 60% of 

total exports concentrated in only 10 products. In addition, the Lomé trade 

provisions were seen to be 'incompatible' with the new international rules 

agreed under the WTO. Principally, the General Agreement on Trade and Tariffs 

(GATT) Article 1 which provides on the Most Favoured Nation Principle (MFN) 

was consequently seen to be violated, as the trade preferences provided under 

the Lomé regime were withheld from other non-ACP developing countries and 

reserved only to countries selected on the basis of their colonial past.8

(d) The complexity and questionable impact of the Lomé regime raised questions 

as to whether it was worth trading under. While the Lomé Convention may have 

been the finest and most complete framework for North-South co-operation on 

paper, it evolved into a very complex tool in practice, with too many objectives, 

instruments and procedures. The result was long delays, bureaucratisation, 

reduced efficiency and questionable trade and development impact on the 

ACP countries.

8 Karel van Hoestenberghe and Hein Roelfsema, Economic Partnership Agreements between the EU and 

groups of ACP countries: Will they promote development?, United Nations University-CRIS, Occasional Papers 

0-2006/27. 
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Towards Cotonou partnership agreement: Background to epas

With such pressure on the Lomé Partnership, the EC in 1996 launched a broad-based 
consultation process on the future of ACP-EU cooperation. This process led to the so-
called 'Green Paper' (1996) and set the scene for negotiating a successor agreement. 
Negotiations formally started in September 1998 were concluded in February 2000, 
culminating in the CPA signed on June 23, 2000 in Cotonou, Benin. The CPA provided 
for negotiation of EPAs between the EU and ACP countries.

why economic partnership agreements?

The pr�nc�pal rat�onale for the EU to negot�ate EPAs w�th the ACP countr�es was to 

conform to the WTO rules on non-d�scr�m�nat�on. The WTO rules prov�de for non-

d�scr�m�nat�on amongst tar�ffs appl�cable to trade amongst �ts members w�th the 

except�on of trade w�th�n Reg�onal Trade Agreements (RTAs), where a wa�ver has 

been granted or �n case of Spec�al and D�fferent�al Treatment (S&D) appl�cable across 

the board. The trade and development chapters of the CPA and product protocols 

thereof d�d not comply w�th the WTO rules �n three ways:

�. The preferent�al market access was only appl�cable to the group of 77 

ACP countr�es and not all WTO members under the same cond�t�ons of 

development.

��. The ACP countr�es d�d not rec�procate by reduc�ng the�r trade barr�ers aga�nst 

EU �mports therefore fa�l�ng the RTA except�on.

���. The wa�ver granted by the WTO was com�ng to an end on December 3�, 

2007.

Therefore, to comply w�th the mult�lateral trad�ng reg�me, ACP countr�es had to 

substant�ally l�beral�se all the�r �mport trade w�th the EU. The Fourth Lomé Convent�on 

(replaced by the CPA �n 2000) was expected to run for twenty (20) years. The old 

reg�me of trade relat�ons based on non-rec�proc�ty were to carry on unt�l the end of 

December 200�, after wh�ch the part�es (the ACP and the EU) were to comply w�th the 

pr�nc�ples of the mult�lateral trad�ng reg�me through the negot�at�on of EPAs. It was 

on th�s bas�s that replac�ng the non-rec�procal trad�ng arrangements under the CPA 

w�th the WTO-compat�ble EPAs between the EU and the group of 77 develop�ng and 

least developed ACP countr�es was a proposal for negot�at�on under Art�cle 34 and 

Art�cle 3� of the CPA.

Another major rat�onale concerned the �mpact of the Lomé reg�me’s. The �mpact 

of the non-rec�procal preferences prov�ded by the Lomé Convent�ons to the ACP 

countr�es rema�ned d�sappo�nt�ng as the preferent�al trade d�d not translate �nto 

�ncreased export for products, both �n terms of quant�ty and value add�t�on. The 

ACP countr�es rema�ned pr�mary exporters of pr�mary products such as coffee, tea, 

t�mber, o�l, cocoa and metals, whose terms of trade and share �n the EU market had 

been decl�n�ng over t�me. As �nd�cated �n F�gure � below, the percentage �mports of 

agr�cultural products from the ACP countr�es decl�ned from about �5% �n ���� to 

��%  �n 2007 (€�,4��,5�4,30� to €�,307,�33,74�). Tar�ff escalat�on on value add�t�on, 

for �nstance, d�scouraged ACP countr�es from develop�ng process�ng �ndustr�es. 

Th�s reduced econom�c growth �n the manufactur�ng sector, h�ndered econom�c 

d�vers�ficat�on through value add�t�on of products, and slowed product d�vers�ficat�on 

�n the ACP countr�es.
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Figure 1: EU-27-Agricultural trade by origin and destination 

Source: European Commission, Trade statistics 2008 from Comtrade 

Among other important reasons for negotiating EPAs was the politics that came with 
the democratization wave that swept across the developing world at the end of the 
Cold War, which put a premium on respect for human rights, democratic principles 
and the rule of law.

negotiating the epas 
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to a WTO wa�ver granted under Art�cle XXV of GATT ���4.� The wa�ver was to last for 

e�ght years unt�l December 3�, 2007. W�th�n th�s per�od, the part�es were supposed to 

have negot�ated EPAs. It �s worth not�ng that at th�s po�nt �n t�me, not all of the ACP 

countr�es were members of the WTO. However, the mere fact that the EU, a member 

of the WTO, already had a spec�al trade arrangement w�th them meant that they were 

all bound to comply w�th the prov�s�ons of GATT (���4) under the new b�lateral trade 

agreement. The cho�ces presented by the CPA to enable ACP countr�es pursue w�th 

the EU were stark and l�m�ted to the follow�ng three opt�ons:

a) The ACP countr�es and the EU were to conform the�r trade relat�onsh�p w�th�n 

the WTO rules. Th�s arrangement obl�ged the ACP countr�es to l�beral�se the�r 

markets to the EU by progress�vely remov�ng barr�ers to trade through the 

format�on of WTO compl�ant trad�ng blocs;�0 

b) The ACP countr�es were to revert to the less favourable GSP�� (categor�sed 

�nto: (�) standard GSP; (��) the spec�al �ncent�ve arrangement for susta�nable 

development popularly known as the GSP-Plus, and (���) the Everyth�ng-But-

Arms scheme for the LDCs) prov�ded by the EU under the mult�lateral trad�ng 

system; 

c) The ACP countr�es and the EU were to seek an extens�on of the WTO wa�ver 

for a per�od of t�me.�2 

Out of the three poss�ble alternat�ves, the ACP and the EU pooled the�r efforts to 

make the�r trade relat�onsh�p compl�ant w�th the WTO rules and the process of the 

EPAs negot�at�ons k�cked off �n September 2002.�3 The �n�t�al negot�at�ons at the ACP-

EU level a�med at draw�ng out the object�ves and pr�nc�ples of the EPAs as well as 

the �ssues of common �nterest to ACP countr�es. They were followed by nat�onal and 

reg�onal level negot�at�ons wh�ch began �n 2003. The negot�at�ons at the nat�onal and 

reg�onal levels targeted tar�ff l�beral�sat�on and other b�nd�ng comm�tments. The CPA 

obl�gated ACP governments to w�dely consult w�th stakeholders �n bu�ld�ng consensus 

at the nat�onal level, and between the countr�es form�ng an EPAs configurat�on where 

the agreement would eventually be s�gned.�4 Iron�cally, where they ex�sted, such 

consultat�ons were m�n�mal and the d�fferent stakeholders were treated d�fferently. 

For �nstance, Kenyan CSOs were thrown out of the EPAs negot�at�ons process by the 

M�n�stry of Trade and Industr�al�sat�on when Kenya was st�ll part of the Eastern and 

Southern Afr�ca configurat�ons, and were never consulted when Kenya pulled out of 

ESA and jo�ned the EAC configurat�on�5. 

9 In exceptional circumstances not elsewhere provided for in this Agreement, the contracting parties may waive 

an obligation imposed upon a contracting party by this Agreement.
10 The ACP and EU would therefore enter into Free Trade Agreements (FTA) according to the requirements of 

Article XXIV of GATT 94, whereby trade between the two blocs would be liberalised.
11 GSP is a formal system of exemption from the more general rules of the WTO. This exemption allows WTO 

members to establish systems of trade preferences for other countries, with the caveat that these systems 

have to be generalised, non-discriminatory and non-reciprocal with respect to the countries they benefited. 

Countries are not supposed to set up GSP programmes that benefited just a few of their ‘friends.’
12 GATT 94 Article XXV. 5 provides ‘In exceptional circumstances not elsewhere provided for in [GATT 94], the 

contracting parties may waive an obligation imposed upon a contracting party by this Agreement; provided 

that any such decision shall be approved by a two-thirds majority of the votes cast and that such majority shall 

comprise more than half of the contracting parties….’
13 See the process of EPA negotiations on http://ec.europa.eu/trade (Accessed on 12/02/2008).
14 Cotonou Agreement, Section 6.
15 Please letter from the Ministry of Trade in the Annex
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Commencement of the epas negotiations

The EC started negot�at�ng the EPAs w�th the ACP on September 27, 2002 �n order to 

�mplement the comm�tment made at the mult�lateral level. From the EU perspect�ve 

and preva�l�ng c�rcumstances, the �mperat�ves were to: apply greater a�d select�v�ty 

and d�fferent�at�on �n the treatment of ACP countr�es; l�nk a�d and performance; make 

the trade rég�me 'compat�ble' w�th the requ�rements of the WTO; ensure a closer 

�nvolvement of c�v�l soc�ety, the pr�vate sector and the econom�c and soc�al actors, as 

well as to rat�onal�se Lomé cooperat�on �nstruments.

The first phase, the all-ACP level, began �n September 2002 w�th the launch of 

negot�at�ons on the object�ves and the pr�nc�ples of the EPAs as well as �ssues of 

common �nterest to all ACP States. Th�s phase was concluded �n 2003. The second 

phase, wh�ch began �n 2003, �s conducted at the reg�onal level and pr�nc�pally deals 

w�th market access, development, trade �n serv�ces, agr�culture, fisher�es and trade 

related �ssues such as �ntellectual property r�ghts. 

For the purpose of negot�at�ng EPAs w�th the EU, the ACP reg�on was configured 

�nto s�x d�st�nct reg�onal groups: East and Southern Afr�ca (ESA) wh�ch was further 

spl�t to have the EAC-EU EPAs configurat�on �n 2007; Southern Afr�ca Development 

Cooperat�on (SADC); Econom�c Commun�ty of West Afr�can States (ECOWAS); 

Central Afr�ca Monetary Un�on (CEMAC); the Car�bbean and the Pac�fic. 

These configurat�ons exposed the soft under-belly of the Afr�can �ntegrat�on process 

where a ‘spaghett� bowl’ scenar�o �s w�tnessed w�th one country belong�ng to several 

reg�onal group�ng. The ESA configurat�on was spec�fically affected as �t could not 

negot�ate an EPAs as COMESA because some countr�es w�th�n ESA were also 

members of SADC, e.g. Malaw� and Z�mbabwe or CEMAC (D.R. Congo). Others, 

l�ke the EAC countr�es, were �n d�fferent configurat�ons �n sp�te of belong�ng to one 

reg�onal group�ng and hav�ng a Customs Un�on (CU) – Burund�, Kenya and Rwanda �n 

COMESA and the Un�ted Republ�c of Tanzan�a �n SADC. 

objectives of epas

Accord�ng to the Cotonou Partnersh�p Agreement (CPA), EPAs are meant to ensure 

susta�nable development �n the ACP countr�es and promote the�r gradual �ntegrat�on 

�nto the world economy. Spec�fically, EPAs a�m at:

�. Promot�ng susta�ned growth; 

��. Increas�ng the product�on and supply capac�ty; 

���. Foster�ng the structural transformat�on and d�vers�ficat�on of ACP econom�es; 

and

�v. Support�ng reg�onal �ntegrat�on.

Although these object�ves are noble on paper, a lot needs to be done to ach�eve 

them. Fa�lure to establ�sh consensus amongst the EPAs stakeholders part�cularly 

w�th�n Kenya, and the subsequent oppos�t�on that the process has establ�shed could 

erode the �ntended object�ves. 



�5

Trad�ng our l�ves w�th Europe

The Kenya Human R�ghts Comm�ss�on

The eaC – eu – epas 

The EAC partner states �n�t�ally developed an �nter�m EPAs: the FEPA w�th the 

EC on November 27, 2007, and set July 3�, 200� as the deadl�ne to negot�ate a 

comprehens�ve EPAs. The deadl�ne has s�nce passed w�thout the final�sat�on of the 

comprehens�ve EPAs between the EAC and the EC. 

S�nce the launch of the EPAs negot�at�ons �n 2002, Kenya along w�th Burund�, 

Rwanda and Uganda were negot�at�ng an EPAs under the ESA configurat�on, whose 

then membersh�p of �� countr�es (Burund�, Comoros, DR Congo, Dj�bout�, Er�trea, 

Eth�op�a, Kenya, Madagascar, Malaw�, Maur�t�us, Rwanda, Seychelles, Sudan, Uganda, 

Zamb�a, and Z�mbabwe) was largely drawn from the COMESA. The Un�ted Republ�c 

of Tanzan�a, on the other hand, was pursu�ng EPAs negot�at�ons under the SADC 

configurat�on. 

Negot�at�ng EPAs under d�fferent configurat�ons posed a challenge to EAC countr�es 

as they were bound by the EAC Customs Un�on Protocol and the EAC Customs Un�on 

Management Act to s�gn EPAs as one customs terr�tory. In January 2005, the EAC 

became a Customs Un�on and as the negot�at�ons for the EPAs progressed, �t became 

apparent that they could not be concluded under d�fferent configurat�ons w�thout 

comprom�s�ng the new customs un�on. To address th�s complex s�tuat�on, the EAC 

Heads of State Summ�t �n August 2007dec�ded that the EAC would conclude an EPAs 

w�th the EU as a bloc on the understand�ng that th�s was to bu�ld on the work already 

done by the Partner States �n the�r prev�ous configurat�ons. Tak�ng a cue from the 

Heads of State, the EAC M�n�sters of Trade on October �3, 2007 d�rected the EAC 

partner states to harmon�se the�r EPAs pos�t�on and subm�t a harmon�sed market access 

offer to the EC. A strong collaborat�on between EAC and ESA was recommended 

to ensure that pos�t�ons pursued at EAC were �n tandem w�th COMESA and SADC 

reg�onal �ntegrat�on processes. Based on the forego�ng, Kenya �s now negot�at�ng 

EPAs under EAC-EU EPAs arrangement as �t ma�nta�ns close collaborat�on w�th ESA 

�n v�ew of the need to advance the course for harmon�sed pos�t�ons between EAC 

and COMESA.

The EAC-FEPA outl�nes the general object�ves of the EPAs as prov�ded �n the Cotonou 

Agreement and also d�fferent�ates EAC-FEPA’s general object�ves from �ts spec�fic 

object�ves. EAC-FEPA’s object�ves �nclude:

�. To ensure that FEPA �s cons�stent w�th the object�ves and pr�nc�ples of the 

Cotonou Agreement outl�ned under Art�cles 34 and 35.

��. To establ�sh an agreement cons�stent w�th Art�cle XXIV of “GATT ���4”;

���. To fac�l�tate cont�nuat�on of trade by EAC partner states under terms no less 

favourable than those under the Cotonou Agreement;

�v. To establ�sh the framework, scope and pr�nc�ples for further negot�at�on on 

trade, rules of or�g�n, trade defence �nstruments, custom cooperat�on and 

trade fac�l�tat�on, san�tary and phyto-san�tary (SPS) measures, techn�cal barr�ers 

to trade, as well as agr�culture and econom�c development cooperat�on; and

v. To establ�sh a framework and scope for potent�al negot�at�on �n relat�on to 

other �ssues �nclud�ng trade �n serv�ces, trade related �ssues as �dent�fied �n the 

Cotonou Agreement and any other areas of �nterest to both Part�es.

The EAC-EC FEPA, cons�dered as a trans�t�onal agreement to serve both Part�es 
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for the �nter�m per�od before the conclus�on of negot�at�ons and commencement 

of the comprehens�ve EPAs was not successful. Th�s was pr�nc�pally due to the l�ttle 

progress made by both Part�es �n settl�ng outstand�ng market access �ssues and 

econom�c and development-related �ssues that were supposed to be addressed �n 

the comprehens�ve EPAs as �dent�fied �n the Rendezvous Clause. �� 

assessment of the suitability of epas to the eaC vis a vis the 
gsp+

Negotiating EPAs is optional and the ACP countries, including EAC Partner States, had 
the chance to revert to the GSP17 provided by the EU under the multilateral trading 
system, if they did not wish to commence an interim EPAs. Under the GSP, exports 
from the non LDCs such as Kenya in the EAC configuration would be treated like 
those from any other developing country, receiving the same preferential treatment 
though probably more competitive than Kenya: for example, Brazil, India and South 
Africa among others. Therefore, in the case of the EAC region, the use of the GSP 
as an alternative could have brought complications for Kenya given her position as 
a developing country with no recourse to the use of the Everything-But-Arms option 
available to other EAC partner states classified as LDCs. 

Arguments have been made that an enhanced GSP mechanism or the GSP+ could 
have been used as an alternative to EPAs. Though this is a unilateral mechanism, it 
is non-reciprocal and thus does not require commitment on the part of developing 
states on issues like government procurement, competition policy and investment. 
GSP+ is also compatible to the rules of the WTO since it is provided on an objective 
criterion to countries that qualify. However, it has a down side to it and EU could 
unilaterally withdraw or suspend it like in the case of Sri Lanka. 18

Nonetheless, the potential net loss the country might experience under the EPAs could 
be much higher than what could be experienced under the GSP+ mechanism given 
the reciprocity aspect of the EPAs regime. Enhanced market access conditions under 
reciprocal trade between the two regions will make it possible for increased import 
surges of the subsidised EU agricultural products into the EAC and neighbouring 
regions. Such import surges, if they occur, will not only negatively affect local 
agricultural production but might also lead to trade diversion for the EAC.

An argument that the GSP+ arrangement can easily be revoked due to non-compliance 
with certain human rights issues has been watered down by counter-arguments. A 
country such as Colombia which already trades under the GSP+ mechanism has a 
worse human rights track record than countries such as Kenya. In Colombia, trade 
union officials are killed indiscriminately but the country still trades with the EU without 
hindrance. The argument that the EU can revoke a GSP+ trade arrangement if the 

16 Article 37 of the FEPA establishes the Rendezvous Clause (the Singapore Issues) which states: Building on the 

Cotonou Agreement and taking into account the progress made in the negotiations of a comprehensive EPA 

text, the parties agree to continue negotiations in the following areas…….. (d) trade in services; (e) trade related 

issues namely: (i) competition policy, (ii) investment and private sector development,………. (iv) intellectual 

property rights, (v) transparency in public procurement. 
17 GSP is a formal system of exemption from the more general rules of the WTO. This exemption allows WTO 

members to establish systems of trade preferences for other countries, with the caveat that these systems 

have to be, generalised, non-discriminatory and non-reciprocal with respect to the countries they benefited. 

Countries are not supposed to set up GSP programs that benefited just a few of their ‘friends’.
18 See EC Council Regulation No. 732/2008.
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country and the region were to opt for it instead of the EPAs, might not hold much 
ground. 

It is self defeating for one to argue that any Government could front respect of human 
rights as a reason not to explore a trading regime beneficial to its people. Governments 
ought to respect human rights without being implored by threats of trade sanctions. 
The nature of trading relationships with the developed countries fosters a culture of 
impunity amongst some leaders in developing countries. For example mining and 
trade in ‘blood diamonds’, indiscriminate logging at the expense of future generations 
and pollution of water bodies is the reason for inserting such human rights provisions 
in trade agreements. 
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1.1 introduction

The FEPA was �n�t�alled on November 27, 2007 s�gnalled the real�sat�on by both part�es 

that conclud�ng a comprehens�ve EPAs was not go�ng to be feas�ble by December 

3�, 2007 deadl�ne as st�pulated �n the CPA.�� It �s expected that the comprehens�ve 

EAC-EPAs w�ll govern trade relat�ons between the EU and EAC partner states �n 

compl�ance w�th the WTO rules. In the �nter�m, the EAC-FEPA prov�des for market 

access for trade �n goods and ensures un�nterrupted market access for goods from 

the EAC partner states. 

1.2 Legal implications of eaC-Fepa 

At the moment, EAC-FEPA is just an initialled document. As such, does it bind the 
parties? Is it a legal document? Initialling is the approval of a contractual text by 
appending initials. Negotiators provisionally draw up the negotiated contractual text 
of the agreements based on international law. Unless otherwise indicated, initialling 
signifies only provisional assent to the text of a treaty by delegates following a 
negotiation. Article 10 (b) of the Vienna Convention on the Law of Treaties provides that 
initialling demonstrates that the text is authentic and definitive, ready for signature or, 
although unusual, ready for provisional application. In the case of the initialled EAC-
FEPA, initialling has to some extent been interpreted to mean that the agreement is 
ready for provisional application. 

Indeed, the granting of unilateral preferences by the EU under the EPAs Regulation 
(Council Regulation 1528/2007 of December 2007 [2007] OJ L348/1, in force since 
January 1, 2008) led to a provisional application of the initialled text by EU. However, 
it must be emphasised that an initialled document does not in itself impose any 
obligations on the parties. The parties to an agreement are only under obligation to 
implement its terms once it has entered into force, which takes place upon ratification 
or after ratification, if this is specified in the treaty as it is in the FEPA. 

On signature (but not on initialling) a country enters into an obligation not to defeat its 
objective and purpose prior to its entry into force. This keeps with the interpretation of 
the 1969 United Nations Vienna Convention on the Law of Treaties (Vienna Convention) 
which is widely accepted as Customary International Law. Moreover, the Vienna 
Convention provides that initialling of a text (documents made between or amongst 
countries or regions in international relations) constitutes a signature of a treaty when 

HUMAN RIGHTS IMPLICATIONS OF THE 
EAC-FEPA 

19 See Article 37 (1) of the CPA: Economic Partnership Agreements shall be negotiated during the preparatory 

period which shall end by 

SECTION ONE
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it is established that the negotiating states so agreed.20 In this case however, it is 
apparent that the initialling of the EAC-FEPA did not constitute a signature as the 
parties have on several occasions set dates when the signing would take place, 31st 
July 2009, but this is yet to materialise. 

In the legal sense, therefore, the s�gn�ficance of �n�t�all�ng documents made between 

(or amongst) countr�es or reg�ons �n �nternat�onal relat�ons �mpl�es no legal or pol�t�cal 

comm�tment on the part of part�es to the �n�t�alled. The legal s�gn�ficance of th�s step 

however, �s that the authent�c text �s the only one to wh�ch appeal may be made to 

correct any �naccurac�es of translat�on or reproduct�on.2� To cla�m that the �n�t�all�ng of 

the EAC-FEPA had the s�gn�ficance of �n�t�all�ng as �s known �n law would be �naccurate. 

S�m�larly, �t would be �naccurate to cla�m that �t has the s�gn�ficance of s�gn�ng s�nce 

there would be no need to s�gn �n future. 

1.3 Legal implications of the eaC-Fepa assessed against human 
rights 

The cooperat�on between the EU and the ACP countr�es has bu�lt a longstand�ng 

record �n �ntegrat�ng development, human r�ghts, and more recently, governance 

concerns.22 Wh�le th�s record �s strong and fa�rly clear �n the sphere of development 

a�d and the EDF, the trade part of the cooperat�on has not shown equal sens�t�v�ty to 

human r�ghts concerns. 

Under CPA, Art�cle �, all states �nvolved �n the EPAs negot�at�ons have expl�c�tly 

comm�tted themselves to the promot�on of “the econom�c, soc�al and cultural 

development of the ACP states.” Th�s �ncludes respect for and fulfilment of human 

r�ghts norms and goals. Add�t�onally, the Treaty on the European Un�on and the 

Treaty Establ�sh�ng a Const�tut�on for Europe, the EU member states have spec�fically 

pledged to str�ve for cons�stency �n the Un�on’s external act�v�t�es �n general. The 

comb�nat�on of these two factors thus makes the human r�ghts-based approach to 

EPAs �mperat�ve.

However, the comm�tment to ma�nstream human r�ghts perspect�ves �nto the EAC-

EPAs are lops�ded: The EU for example, made a text offer on ‘trade, env�ronment 

and susta�nable development’ compr�s�ng str�ct labour standards that poss�bly a�med 

at exclud�ng EAC products w�th elements of ch�ld labour from market access. EAC 

member states rejected th�s stand argu�ng that use of ch�ld labour �n the product�on 

process �s not only part of tra�n�ng a ch�ld to grow up as a respons�ble c�t�zen but �s 

also part of a culture wh�ch cannot be changed over-n�ght through an agreement. 

The EU’s efforts can be sa�d to be lops�ded s�nce such ma�nstream�ng of human r�ghts 

perspect�ves has not been exper�enced �n all areas of the EAC-EPAs negot�at�ons. 

G�ven that EPAs are �ncreas�ngly seen as hav�ng the potent�al of br�ng�ng about 

s�gn�ficant eros�on of the terms of ACP-EU trade beyond the Lomé reg�me, for the 

EAC partner states, the human r�ghts aspects of EPAs should be �ntegrated �n a way 

that pos�t�vely contr�butes to the econom�c development of the reg�on. Moreover, 

20 See United Nations Vienna Convention on the Law of Treaties (Vienna Convention), Article12 (2) (a).
21 See simplified definitions of commonly-found terms in treaty law http://www.intfish.net/glossary/treaty.htm 

accessed on June 3, 2008.
22 Karin Arts (2007): Human Rights Approach to the ACP EU Economic Partnership Agreements: Issues and 

Implications.
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EPAs should move beyond market access and partnersh�p rhetor�c, and address real 

development challenges faced �n the EAC reg�on such as: fram�ng development as 

a r�ght; emphas�s�ng the role of states as both duty bearers and r�ghts holders; non-

d�scr�m�nat�on; part�c�pat�on; accountab�l�ty; and see�ng ACP-EU relat�ons and the 

Cotonou Agreement as serv�ng the real�sat�on of all human r�ghts obl�gat�ons that 

rest on ACP and EU members.

1.3.1	 The	right	to	development

The ACP countr�es are at a much lower level of development compared to the�r 

EU counterparts. At least, 40 of the ACP countr�es are LDCs.23 Subsequently; ACP 

countr�es have weaker econom�es compared to the EU members who are not only 

r�ch but also have a h�gh Human Development Index (HDI). 

The contr�but�on to world trade by the ACP countr�es, Kenya �ncluded, �s very low. 

The d�spar�ty �n development between the two part�es �s one of the ma�n concerns 

for human r�ghts analysts �n the EPAs negot�at�on process. The weakness of the ACP 

econom�es and �nst�tut�ons naturally pred�sposes them to unequal compet�t�on w�th 

the more �ndustr�al�sed EU members. Rec�proc�ty �n trade w�th the EU means that l�ke-

products from the EAC reg�on and the EU, for example - except for sens�t�ve products 

wh�ch have some level of protect�on w�th respect to l�beral�sat�on - meet at the market 

but the subs�d�sed EU products out-competes those or�g�nat�ng from the EAC both 

�n the EAC and �n the EU markets. Th�s not only affects the nat�onal �ncomes and 

personal �ncomes but human r�ghts of m�ll�ons of people. 

The Declarat�on on the R�ght to Development24 prov�des that the human person �s 

“the central subject of development” and an “act�ve part�c�pant and benefic�ary of 

the r�ght to development’25 both �nd�v�dually and collect�vely.2� It makes the r�ght to 

development an ‘�nal�enable human r�ght’ through wh�ch all persons can enjoy “all 

human r�ghts and fundamental freedoms”27 as well as “the r�ght of peoples to self-

determ�nat�on,” �nclud�ng “the exerc�se of the�r �nal�enable r�ght to full sovere�gnty 

over all the�r natural wealth and resources.”2� The Declarat�on also prov�des that the 

promot�on, �mplementat�on, and protect�on of the r�ght to development shall not 

just�fy “the den�al of other human r�ghts and fundamental freedoms.”2� The Declarat�on 

places s�gn�ficance on remov�ng barr�ers of a c�v�l, pol�t�cal, econom�c, soc�al and 

cultural nature both �n the �nternat�onal and nat�onal contexts to the real�zat�on of 

human r�ghts, self determ�nat�on and clean env�ronment. In add�t�on, the Declarat�on 

�s based on ach�ev�ng these human r�ghts object�ves w�th�n the pr�nc�ples of equ�ty, 

non-d�scr�m�nat�on, part�c�pat�on, transparency and accountab�l�ty.

The M�llenn�um Declarat�on Goals expl�c�tly acknowledge a comm�tment to “mak�ng 

the r�ght to development a real�ty for everyone and to free�ng the ent�re human 

23 International Federation of Human Rights (2007).  Economic Partnership Agreements (EPAs) and Human 

Rights
24 The Declaration on the Right to Development, G.A. Res. 128 G.A.O.R., 41st Sess., Supp. No. 53, at 186, U.N. 

Doc. A/41/53(1986).
25 Id. Article 2(1).
26  Id. Article 2(2).
27 Id. Article 1(1).
28 Id. Article 1(2).
29 Id. at 10th preamble paragraph.
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race from want.”30 The goals wh�ch �nclude the el�m�nat�on of poverty, d�sease, 

�ll�teracy, d�scr�m�nat�on aga�nst women and env�ronmental degradat�on demonstrate 

that States accept the respons�b�l�t�es set out �n the Declarat�on of the R�ght to 

Development; to “have the pr�mary respons�b�l�ty for the creat�on of nat�onal and 

�nternat�onal cond�t�ons favourable for the real�zat�on of the r�ght to development,”3� 

to take steps “�nd�v�dually or collect�vely to formulate �nternat�onal development 

pol�c�es w�th a v�ew to fac�l�tat�ng the full real�zat�on of the r�ght to development,”32 

as well as formulate, adopt and �mplement “pol�cy, leg�slat�ve and other measures at 

the nat�onal and �nternat�onal levels” to real�ze the “progress�ve development of the 

r�ght to development.”33

On the contrary, the EAC-FEPA �nh�b�ts the r�ght of the EAC partner states to 

freely pursue the�r econom�c, soc�al and cultural development. Art�cle ��.2 on More 

Favourable Treatment result�ng from Econom�c Integrat�on Agreement obl�ges the 

EAC party to accord the EC Party any more favourable treatment appl�cable as a 

result of EAC party becom�ng party to an econom�c �ntegrat�on agreement w�th any 

major trad�ng country after the s�gnature of the EAC-FEPA. The EAC member states 

hold that the MFN clause should not underm�ne the prov�s�ons of the WTO ��7� 

Enabl�ng Clause that allows b�lateral preferences between develop�ng countr�es �n 

promot�ng South-South trade. The EU on the other hand holds that by g�v�ng �n to 

the prov�s�ons of the Enabl�ng Clause, ACP countr�es would g�ve further concess�ons 

to the�r compet�tors, the major emerg�ng econom�es such as Ch�na, Braz�l and 

Ind�a, on products that have already been excluded from l�beral�sat�on under EPAs. 

Unfortunately, such an obst�nate stance by the EC w�ll only deny the EAC member 

states the r�ght to use th�s mult�lateral prov�s�on and the r�ght to alternat�ve routes for 

development. It not only �nh�b�ts the EAC partner states from exerc�s�ng the�r r�ght to 

freely assoc�ate w�th other reg�ons of the world on terms that would br�ng econom�c, 

soc�al and cultural development to the�r people, but also �nh�b�ts the prospects of 

growth �n South-South trade and �ntegrat�on. Desp�te the fact that the EAC partner 

states have ra�sed the�r concern w�th the EC at techn�cal and sen�or offic�als’ level 

negot�at�ons, the EC has stud�ously rema�ned adamant on �ts pos�t�on.

Further, the EAC member states, be�ng party to EPAs, w�ll have to undertake the 

necessary reforms �n the reg�onal tax reg�me �n order to compensate for loss of 

revenue �n the aftermath of market l�beral�sat�on under the EPAs reg�me. Under 

such c�rcumstances, there w�ll be a s�gn�ficant fall �n the EAC and ACP country 

budgets, w�th states capac�ty to finance publ�c pol�c�es such as health and educat�on, 

decreas�ng s�gn�ficantly. Th�s may �mp�nge on the EAC partner states’ ab�l�ty and r�ght 

to econom�c development. Indeed, the loss of state �ncomes w�th the �mplementat�on 

of EAC-EPAs w�ll prevent the EAC governments from effect�vely address�ng econom�c 

growth and poverty reduct�on. Consequently, the trade agreement’s effect on the 

30 G.A. res. 55/2, UN GAOR, 55th Sess., 8th plen. Mtg., Agenda Item 60(b), Para. 11, U.N. Doc. A/

RES/55/2(2000).
31 The Declaration on the Right to Development at Article 3 (1).
32 World Bank Id. Article 4(1). See also Article 5 obliging States to “take steps to eliminate the massive and 

flagrant violation of the human rights of peoples and human beings” in certain circumstances; Article 6 seeking 

States to promote all rights on the basis of equality; Article 7 obliging States to cooperate in the ‘establishment, 

maintenance and strengthening of international peace and security’; Article 8 obliging States to ensure rights to 

‘basic resources, education, health services, food, housing, employment and the fair distribution of income.”
33 Id. Article 10.
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l�ves and human r�ghts of East Afr�cans cannot be compensated even by the EDF 

resources wh�ch are currently (�0th EDF) �nsuffic�ent and �naccess�ble.

Further, under the EAC-FEPA, the EU �s comm�tted to prov�de quota-free duty-free 

market access to goods or�g�nat�ng from the EAC partner states. Spec�fically, the 

EU �s comm�tted to l�beral�se �00% of �ts �mports from the EAC party wh�le the EAC 

w�ll l�beral�se �2.�% of �ts �mports from the EU. The balance �s left for the sens�t�ve 

products where dut�es could be ma�nta�ned to protect spec�fic sectors. For the 

agr�cultural sector, trade l�beral�sat�on const�tutes an �mportant r�sk for agr�cultural 

and food products. Local agr�cultural and food products can hardly compete w�th the 

h�ghly subs�d�sed EU products wh�ch are also produced through better technology. 

The compet�t�veness of EU products (such as cereals, da�ry and da�ry products and 

fru�ts) naturally fac�l�tates the�r market penetrat�on not only �n the EAC reg�on but �n 

the ent�re ACP countr�es to the detr�ment of the human r�ghts pos�t�on of the EAC 

agr�cultural commun�t�es when the EPAs �mplementat�on process fully comes to bear, 

cons�der�ng the fact that the EAC Partner States’ econom�es are dr�ven and susta�ned 

by agr�culture wh�ch on average contr�butes 3� % to the Gross Domest�c Product 

(GDP).

1.3.2	 The	right	to	food	and	the	right	to	life

The r�ght to food and l�fe are �ntractably l�nked. An assessment of the nature, scope 

and the potent�al extent of human r�ghts v�olat�ons as a result of trade and �nvestment 

l�beral�zat�on through the EAC-FEPA must start w�th the effect the Agreement w�ll 

have on the ab�l�ty of the c�t�zens to meet the�r bas�c da�ly needs. The r�ght to food �s 

the bas�s for the fulfilment of human d�gn�ty and l�fe. The ab�l�ty to prov�de access to 

food �s a core component of every government’s agenda and mandate. Governments 

must ensure the ava�lab�l�ty of and access to food for the�r c�t�zens - over and above 

any other nat�onal, reg�onal or �nternat�onal obl�gat�ons. Any measures, agreements, 

pacts, treat�es or undertak�ngs by a government should not comprom�se the duty and 

the �nherent obl�gat�on of a country to meet �ts c�t�zens’ food needs. 

The r�ght to food and role of the state �n ensur�ng th�s �s captured �n a number of 

�nternat�onal human r�ghts �nstruments. Internat�onal human r�ghts laws obl�ge states 

to respect, protect and fulfil th�s r�ght, l�ke any other bas�c human r�ght. Art�cles �� 

and 24(2)(c) of the Un�ted Nat�ons Internat�onal Covenant on Econom�c, Soc�al and 

Cultural R�ghts (ICESCR) and the Convent�on on the R�ghts of the Ch�ld respect�vely, 

capture the obl�gat�on of the world states to comply w�th the�r obl�gat�ons related 

to the r�ght to adequate food. The Afr�can Charter for Human and People’s R�ghts 

(Afr�can Charter) also guarantees th�s obl�gat�on. The Const�tut�on Kenya under 

econom�c and soc�al r�ghts guarantees the r�ght to adequate food, “every person 

has the r�ght to  be free from hunger, and the r�ght to adequate food of acceptable 

qual�ty” (art�cle 43c).

In a General Comment �ssued �n ����, the UN Comm�ttee on Econom�c, Soc�al and 

Cultural R�ghts op�ned that states must �mmed�ately tackle hunger and progress�vely 

ensure that ‘every man, woman and ch�ld, alone or �n commun�ty w�th others, 

has phys�cal and econom�c access at all t�mes to adequate food or means for �ts 

34 General Comment No. 12, The Right to Adequate Food, UN Doc. E/C. 12/1999/5, para. 6.
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procurement.’34 Further, �t stressed that for the states to meet the�r obl�gat�ons on 

the r�ght to food, the key components of the defin�t�on of the r�ght should encompass 

the follow�ng: 

a) Ava�lab�l�ty: Poss�b�l�t�es e�ther for feed�ng oneself d�rectly from product�ve 

land, other natural resources, or from well-funct�on�ng d�str�but�on, process�ng 

and market systems. Th�s �ncludes obl�gat�ons of the state when act�ng 

�nternat�onally to ensure respect for the r�ght to food �n other countr�es, to 

protect that r�ght, to fac�l�tate access to food, and to prov�de the necessary 

a�d when requ�red.

b) Access�b�l�ty: Th�s �ncludes both econom�c access�b�l�ty (through econom�c 

act�v�ty, appropr�ate subs�d�es or a�d) and phys�cal access�b�l�ty (�n part�cular 

for vulnerable groups). The soc�ally vulnerable or otherw�se d�sadvantaged 

may need attent�on through spec�al programmes. They �nclude v�ct�ms of 

natural d�sasters and people l�v�ng �n d�saster-prone areas.

c) Acceptab�l�ty: "The ava�lab�l�ty of food �n a quant�ty and qual�ty suffic�ent to 

sat�sfy the d�etary needs of �nd�v�duals, free from adverse substances, and 

acceptable w�th�n a g�ven culture."35 

The Afr�can Comm�ss�on on Human and Peoples’ R�ghts (ACHPR) made great str�des 

�n g�v�ng jud�c�al recogn�t�on to the r�ght to food �n Soc�al and Econom�c R�ghts Act�on 

Centre and Centre for Econom�c and Soc�al R�ghts vs. N�ger�a.3� Th�s commun�cat�on 

�nvolved abuses surround�ng o�l explorat�on �n Ogon�land �n N�ger�a. The Afr�can 

Comm�ss�on noted that the Afr�can Charter and �nternat�onal law requ�re and b�nd 

[states] to protect and �mprove ex�st�ng food sources and to ensure access to 

adequate food for all. The r�ght to food requ�res that governments should ne�ther 

destroy or contam�nate food sources, allow pr�vate ent�t�es to destroy or contam�nate 

food sources nor prevent peoples’ efforts to feed themselves. 

In l�ght of the above d�scuss�ons, �nternat�onal trade and �nvestment l�beral�zat�on 

agreements have thus both d�rect and �nd�rect �mpl�cat�ons for food secur�ty �n 

the�r �nteract�on w�th the agr�cultural sector and by extens�on to the r�ght to l�fe, 

part�cularly �n develop�ng countr�es where agr�culture plays such a v�tal role �n the 

nat�onal economy. Agr�culture accounts for over 50% of total employment �n the th�rd 

world37. In food �nsecure countr�es such as the EAC member states, however, the 

role of agr�culture �s far more cr�t�cal, compr�s�ng 30% of GDP and employ�ng nearly 

two th�rds of the work force.3� G�ven the human r�ghts defin�t�on of the r�ght to food, 

governments have an obl�gat�on to protect the l�vel�hoods of farmers, espec�ally the 

small-scale farmers, major�ty of whom are women, enabl�ng them to produce food for 

the�r local commun�ty and ensur�ng that they ga�n a fa�r share �n the commod�ty cha�n 

�f they are engaged �n product�on for the export market. 

The EAC partner states have s�m�lar obl�gat�ons to protect the l�vel�hoods of small 

scale farmers who may suffer from relat�vely cheaper agr�cultural �mports from the 

35 Ibid.
36 ACHPR, Communication No. 155/96 (October, 2001).
37 Food and Agriculture Organization (FAO) 2003: Impact of International Agriculture trade and Gender Equity: 

Selected country case studies
38 FAO, 2003b, p. 16.
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EU w�th the �mplementat�on of FEPA. Trade l�beral�sat�on of agr�cultural and food 

products, therefore, creates an �mportant r�sk for the EAC member states wh�ch 

are already class�fied as Net Food Import�ng Develop�ng Countr�es (NFIDC’s) under 

WTO. Compet�t�on w�th the European agr�cultural products w�ll not be easy for the 

reg�on desp�te the safeguard measures and other prov�s�ons already enshr�ned �n 

the �n�t�alled FEPA. Th�s �s best understood when assessment �s made on Art�cle �� 

on customs duty on �mports of products or�g�nat�ng from EC. EAC member states 

w�ll have to el�m�nate duty on �5.4% of all European goods �mported �nto the reg�on 

w�th�n two years after �n�t�all�ng of the FEPA. By January 20�0, Kenya and the rest 

of the EAC Partner States were already duty-bound to open the�r markets to more 

than half of all traded goods or�g�nat�ng from the EU, �nclud�ng agr�cultural and food 

products. Unregulated open�ng the EAC market has the potent�al to affect local 

product�on and process�ng of l�ke and/or s�m�lar food products.  

Moreover, Art�cle ��.2 on Nat�onal Treatment on Internal Taxat�on and Regulat�on 

expl�c�tly prov�des that “�mported products or�g�nat�ng �n the e�ther party shall be 

accorded treatment no less favourable than that accorded to l�ke nat�onal products 

�n respect of the laws, regulat�ons and requ�rements affect�ng the�r �nternal sale, 

purchase, transportat�on, d�str�but�on or use...” Though sub-art�cle 4 of the same 

prov�s�on allows both Part�es to subs�d�ze the�r products, th�s w�ll ma�nly apply to 

the EU Party wh�ch has the resources to heav�ly subs�d�se �ts agr�cultural sector as 

opposed to the EAC members states wh�ch are too poor to guarantee cont�nuous 

payment of subs�d�ses to the�r farmers. Th�s prov�s�on not only operates as a market 

barr�er to EAC goods exported to the EU market thus affect�ng local farm �ncomes, 

but promotes surplus product�on �n the EU w�th the ma�n object�ve of export�ng 

them to the EAC reg�on. These factors mean that the EAC countr�es w�ll face unfa�r 

compet�t�on – both �n the EU market and �n the�r own domest�c markets.

S�m�larly, the EAC-FEPA does not address �tself effect�vely to the �ssues of real market 

access other than tar�ff cuts. For example, although SPS measures and Techn�cal 

Barr�ers to Trade (TBT) have been negot�ated, spec�fic prov�s�ons to address capac�ty 

constra�nts �n the EAC member states, and rules of or�g�n  are be�ng negot�ated. 

Exper�ence from the Lomé and Cotonou agreements may st�ll haunt these agreements. 

Stud�es on the governance of commod�ty cha�ns do not po�nt to “equal ga�ns for 

all.” In fact, green beans farmers �n Kenya can attest to th�s s�nce they have stead�ly 

become poorer or have lost the�r l�vel�hoods altogether, because of the concentrat�on 

of agents further upstream (branded merchand�sers, �nternat�onal traders and 

supermarkets) and more str�ngent standards appl�ed by the EU traders.3� 

1.3.3	 The	right	to	participate	in	public	affairs/	right	to	information

The r�ght to part�c�pate �n publ�c affa�rs �s captured and affirmed �n a number of 

�nternat�onal human r�ghts �nstruments and �nferred from the nat�onal const�tut�ons 

and/or statutes of the countr�es concerned. 

Art�cle �3(�) of the Afr�can Charter, Art�cle � of the CPA and Art�cle 2� of the 

UDHR alongs�de other �nstruments, requ�re that c�t�zens of a country be �nvolved 

�n the dec�s�on mak�ng processes and any other act�v�t�es that affect the�r l�ves. The 

39 F. Linda and J. Andre (2006): Private Voluntary Standards and Developing Country Access to Global Chains. 

Paper presented in the International Food and Agribusiness Management Association Conference.
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negot�at�on and �n�t�all�ng of the EAC-FEPA was shrouded w�th uncerta�nty and 

secrecy that completely blocked the part�c�pat�on of c�t�zens and CSOs. Desp�te these 

guarantees, c�t�zens are seldom consulted or �nformed on the developments �n the 

trade and �nvestment front. Th�s has den�ed c�t�zens �nformat�on, leav�ng them to 

speculate on the �mpacts of the trade and �nvestment measures. For �nstance, CSOs 

act�v�sts were arrested wh�le try�ng to present a memorandum  to WTO M�n�sters of 

Trade consultat�ons held �n Mombasa �n 2005 �n the run-up to the �th WTO M�n�ster�al 

Conference wh�ch was scheduled to be held �n Hong Kong, Ch�na �n December of 

that year.  

In the contemporary trade and �nvestment undertak�ngs �n Afr�can countr�es, non-

�nvolvement of the c�t�zenry �n the process has al�enated them from governments’ 

trade pol�cy mak�ng processes that somet�mes lead to confl�ct as the c�t�zens attempt 

to assert the�r r�ghts, on the one hand, and the government seeks to �mplement the 

unpopular pol�c�es. One such attempt by the c�t�zenry was made �n Kenya �n 2007 when 

an unexpected challenge was d�rected at the EPAs negot�at�on between the then ESA 

and the EU on the bas�s of human r�ghts v�olat�on. The case p�tted the Government 

of Kenya and the KHRC. In the su�t filed �n the H�gh Court of Kenya on October 

25, 2007, they took on the M�n�str�es of Trade and Industry, Plann�ng and Nat�onal 

Development and the Attorney General for what they regarded as a contravent�on of 

the fundamental human r�ghts and the freedoms �n Kenya’s Const�tut�on. However, 

such cases though representat�ve of the des�res of many people, cont�nue to drag �n 

court for years w�thout be�ng heard conclus�vely. 

1.3.4	 The	right	to	work	

The r�ght to work stems from every �nd�v�dual’s ent�tlement to earn a l�v�ng through 

decent, freely elected and lawful means. It �ncludes the opportun�ty to earn a l�v�ng 

under just and equ�table cond�t�ons and protect�on from unemployment. Ample 

treatment �s g�ven to the r�ght to work �n art�cles 23(�) of the UDHR, art�cle � of the 

ICESCR, and Art�cle �5 of the Afr�can Charter. Trade and �nvestment l�beral�zat�on 

can cause mass�ve job losses �n develop�ng countr�es. In the subs�stence product�on 

systems �n the EAC reg�on, the commerc�al�zat�on of agr�culture and open�ng up of 

markets to agr�cultural �mports would lead to st�ff compet�t�on. Most subs�stent and 

small scale farmers would subsequently be forced to sell the�r products below the 

product�on costs and eventually be pushed out of the product�on cha�n because of 

cheap �mports. Countr�es l�ke Tanzan�a w�th a budd�ng extract�ve �ndustry dom�nated 

by small players would exper�ence the replacement of the small scale and trad�t�onal 

extract�on patterns w�th commerc�al extractors hence depr�v�ng those dependent on 

the latter of the�r means of surv�val.

Commerc�al�zat�on of what are trad�t�onally subs�stence act�v�t�es �s followed by 

ev�ct�ons, �nvoluntary resettlement of �nhab�tants and loss of means of earn�ng a l�v�ng. 

In the agr�culture sector, most small scale farmers and l�vestock producers cannot 

cope w�th the effects of l�beral�zat�on and would abandon the�r trad�t�onal chores. In 

sum, whereas room has been created for �nternat�onal market or�ented product�on, 

c�t�zens would loose the�r places of work.

The performance of Kenya’s �ndustr�al sector has been poor. There has been a decl�ne 

�n �ts growth (from �0% �n ��73-7� to 2% �n ����-200�); export growth (from �7% 

�n ���5-7� to 2.�% �n the ���0s); and stagnat�on �n �ts output, product�v�ty and 
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employment.40 Nonetheless the manufactur�ng employment represents �3.�% of 

total wage employment, and about 25% of pr�vate sector employment. Th�s sector �s 

l�kely to be adversely affected by the EAC-FEPA.

Art�cle ��.4 of the EAC-EC FEPA makes prov�s�on on Nat�onal Treatment, Internal 

Taxat�on and Regulat�on and allows payment of domest�c subs�d�es. Subs�d�es by 

the EU party to the�r manufactur�ng sector w�ll negat�vely affect the EAC party. 

For �nstance, Kenya’s long term strategy V�s�on 2030 env�sages revamp�ng the 

manufactur�ng sector for major employment creat�on. Cheap �mports from the EU 

would lead to collapse of the manufactur�ng sector �n the EAC reg�on. Th�s would 

affect the places of work for m�ll�ons of East Afr�cans.

40 Kenya Institute for Public Policy Research and Analysis (2005): Assessment of the Impact of Economic 

Partnership Agreements on Kenyan Economy.
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2.1 introduction

The EAC-FEPA re�terates the general object�ves and pr�nc�ples of the EPAs as 

prov�ded for �n the CPA4� that �s: rec�procal trade, gradual l�beral�sat�on (formulat�on 

of exclus�on l�sts) and strengthen�ng of reg�onal econom�c �ntegrat�on efforts. Unt�l 

January 200�, CPA appl�ed to trade relat�ons between the ACP and EU. Under the 

CPA reg�me, �t was well understood that substant�al raw commod�t�es or�g�nat�ng 

from ACP countr�es, �nclud�ng Kenya, would access the EU market duty free. There 

were no rec�proc�ty requ�rements for the �mports from the EU. However, there were 

�mport quotas on spec�fic commod�t�es wh�ch actually narrowed the export quant�t�es 

on such spec�fic products from the ACP countr�es. Spec�fic quotas were �mposed 

on quant�t�es of exports �nto the EU on products such as sugar, beef and veal and 

bananas. 

Implementat�on of EPAs w�ll further compl�cate the development of ACP countr�es 

�nclud�ng Kenya. Potent�al negat�ve consequences ar�s�ng from the d�spar�ty �n the 

level of development between the ACP and the EU party �n the EPAs are of spec�fic 

concern to the ACP countr�es. Many stud�es �nd�cate that the sh�ft to rec�proc�ty 

places the bulk of the negot�at�on and �mplementat�on burden on the ACP countr�es, 

Kenya among them, the EU hav�ng already l�beral�sed most of �ts markets to ACP 

�mports.42

There �s real concern about the potent�al �mpact of �ncreased compet�t�on w�th products 

of export �nterest to the EU, espec�ally agr�cultural and manufactured products. The 

EU-EAC EPAs �s expected to pose ser�ous challenges to Kenya �n the processed 

and sem�-processed goods category, �n wh�ch the country has reg�onal comparat�ve 

advantage �n products such as fert�l�sers, cement, salt, med�caments, paper and 

paper products, and �nsect�c�des. But s�gn�ficant challenges w�ll also be faced w�th 

respect to some of Kenya’s major agr�cultural products �nclud�ng wheat, ma�ze, da�ry 

and da�ry products, and meat and meat products �n the larger ESA reg�on.43 The 

real �mpacts for the agr�cultural sector �n Kenya and the greater EAC reg�on could 

be enormous g�ven the h�gh product�on costs, l�m�ted scale of product�on and low 

product�v�ty exper�enced by most farmers, agro-processors and other part�c�pants �n 

the value cha�n. The food secur�ty and l�vel�hood secur�ty �mpacts of such a s�tuat�on 

can never be over-emphas�sed. 

Kenya’s s�tuat�on could be further worsened by cont�nued prov�s�on of domest�c 

support to the compet�ng products such as da�ry, wheat and beef under the EU’s 

SECTION TWO

MARKET ACCESS CONDITIONS OF 
FEPA AND THEIR IMPLICATIONS

41 Article 2 EAC-FEPA.
42 South Centre, 2008.
43 KIPPRA, 2005.
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Common Agr�cultural Pol�cy (CAP). Though Kenya and the EAC have excluded from 

l�beral�sat�on comm�tments those products that are heav�ly subs�d�zed under the 

CAP44 �n order to protect these sectors from adverse compet�t�on, there has been 

ser�ous overs�ght �n certa�n �nstances. For example, some ser�ous overs�ght seems to 

occur �n the cuts of frozen ch�cken (tar�ff l�nes 0207�3 and 0207�4) wh�ch were slated 

to be removed from the EAC sens�t�ve l�st offer to the EU. Th�s ser�ous overs�ght on 

the part of EAC-EPAs negot�ators �llustrates that the sens�t�ve l�st �s rushed and �ll 

conce�ved. Furthermore, negot�ators have forgotten to protect frozen cuts of sheep 

and other fowls (020442, 0207�4, 020733, and 02073�) as well as some processed 

beef and pork (02�0�� and 02�020) from EU compet�t�on45.

Th�s approach has been suggested for Kenya under the mult�lateral (WTO) trade 

negot�at�ons on tar�ff l�beral�sat�on �n “Spec�al Products.” One strategy has suggested 

that the EAC part�es undertake negat�ve l�st�ng of those products wh�ch are cons�dered 

v�tal for the food and l�vel�hood secur�ty for the reg�on. Such products w�ll face lower 

l�beral�sat�on comm�tments.

Another challenge �s how to �mprove market access for agr�cultural products that 

cont�nue to face cons�derable market access barr�ers �n the EU markets. To ensure 

compat�b�l�ty w�th the mult�lateral trade rules under the WTO, there must be 

rec�proc�ty, where the EU grants Duty Free Quota Free (DFQF) access to �ts markets 

for the EAC exports wh�le the EAC prov�des DFQF markets for EU exports �nto the 

reg�on. 

EU �s a very �mportant trad�ng partner for the EAC member countr�es, part�cularly 

�n agr�cultural products, the most �mportant source of food secur�ty, l�vel�hood and 

fore�gn exchange for the EAC. The agro-process�ng �ndustry depends on �t for raw 

mater�als. 

Indeed, for the EAC �n general, and Kenya �n part�cular, the new trad�ng arrangement 

�s qu�te s�gn�ficant �n v�ew of the country’s long development relat�onsh�p w�th the 

EU from the colon�al per�od and the post-Lomé Convent�ons. EU has been one of 

Kenya’s major trad�ng partners after EAC (3�% of �mports, 35% of exports) although 

th�s trade �s �n favour of the EU. Not much has been ach�eved from �t w�th respect to 

�ncreased exports. Agr�cultural exports have exper�enced severe restr�ct�ve market 

access cond�t�ons �n the EU, desp�te the preferent�al tar�ffs guaranteed under the 

Lomé Convent�ons. Kenya rel�es on a few agr�cultural products (such as tea, coffee 

and h�des and sk�ns) that are mostly exported �n unprocessed or sem�-processed 

forms because tar�ff escalat�on d�scourages local value-add�t�on. Agr�cultural products 

that do not compete w�th EU’s domest�c product�on tend to face lower tar�ffs than 

products that are produced w�th�n the EU. 

It has been problemat�c for most of the agr�cultural exports from the EAC reg�on to 

access the EU market desp�te the preferences granted. Th�s �s because the agr�cultural 

sector �n the EU has the h�ghest and most complex tar�ff system and �n comb�nat�on 

w�th non-tar�ff barr�ers such as the rules of or�g�n and d�fferent product standards, 

l�m�ts trade and development for Kenya, the EAC and the w�der ACP reg�on.

44 See for example products that have been scheduled for exclusion under the sensitive products’ list include: 

dairy and dairy products, which are on the sensitive list.
45 The EAC Exclusion List
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The DFQF has been put forward as one way of �mprov�ng market access to the EAC 

members. The EAC-FEPA �n�t�alled �n November 2007 states under Art�cle 3 (b) that 

one of �ts spec�fic object�ves �s “to fac�l�tate cont�nuat�on of trade by the EAC partner 

states under terms no less favourable than those under the Cotonou Agreement.” 

Quest�ons have however been ra�sed as to whether th�s t�me round, the agreement 

w�ll guarantee �mproved market access opportun�ty to the EAC countr�es as compared 

to the s�tuat�on under the Cotonou reg�me g�ven the non-tar�ff barr�ers such as the 

SPS measures EAC exporters face �n the EU market. These are genu�ne concerns 

among many ACP members that DFQF may not �mprove market access. 

Although the EAC-FEPA appears to be very generous to the EAC Partner States, �t 

st�ll reta�ns a number of �mportant poss�ble restr�ct�ons on EAC exports through fees 

and charges on a range of products of �mportance to the reg�on, thus l�m�t�ng the 

EAC’s ab�l�ty to export more products to the EU. Th�s �s true for products such as cut 

flowers, sugar, and a range of fru�ts l�ke avocados, vegetables and beef. 

2.2 elimination of all residual Tariff Barriers

The EAC part�es have been granted DFQF access �n all areas w�th the except�on of 

sugar and r�ce.4� For these two products, DFQF treatment would be phased over a 

trans�t�on per�od. 

Sugar �s not �ncluded as the EU wants to protect the balance �n �ts domest�c market, 

wh�le CAP reforms are underway, wh�ch �s �n the �nterests of �ts producers. Under the 

EU’s market access proposal, quotas and tar�ffs for ‘substant�ally all’ ACP products 

- �nclud�ng beef, da�ry, cereals, fru�ts, and vegetables - would be �mmed�ately l�fted 

upon the s�gn�ng of an EPAs except for r�ce and sugar. The duty and quota �mport 

reg�me for sugar would be phased out through 20�5, w�th volume-based safeguards 

for exports from the relat�vely r�cher ACP countr�es. After 20�5, unrestr�cted access 

would be subject to a standard safeguard “adjusted to take account of the sens�t�v�ty 

of sugar.”47 Th�s effect�vely removes all quant�tat�ve restr�ct�on on duty-free market 

access, wh�ch �s equally extended to the removal of all spec�al dut�es on food and 

agr�cultural products, but w�th the poss�ble except�on of h�gh-sugar-content products 

dur�ng the trans�t�onal per�od. Such products w�th h�gh sugar content �nclude b�scu�ts 

and chocolates. For products such as chocolates, th�s exempt�on would retard the 

development of cocoa process�ng �n countr�es such as Ghana. 

In the case of the EAC, �2% of volume of �mports from the EU �nto the reg�on w�ll 

be progress�vely l�beral�sed �n 25 years. By 20�0, ��% of all trade was expected to 

have been l�beral�sed wh�le �5% w�ll l�beral�sed w�th�n �5 years. The rema�n�ng 2% 

w�ll eventually be l�beral�sed by 2033 to br�ng the total l�beral�sat�on to the agreed 

level of “substant�ally all trade” of �3%4� w�th flex�b�l�ty on the trans�t�on per�od for 

l�beral�zat�on of the sens�t�ve products such as da�ry products, among others. At the 

mult�lateral level, the term “substant�ally all trade” defined by the WTO �s not agreed 

upon.. The �nterpretat�on of Art�cle XXIV of GATT (���4) prov�des that reg�onal trade 

agreements must el�m�nate dut�es on “substant�ally all trade” w�th�n a “reasonable 

length of t�me” should exceed �0 years only �n “except�onal cases.” There has never 

been an �nterpretat�on of what �s “substant�ally all trade” means and countr�es have 

�nterpreted accord�ng to the�r �nterests (ICTSD, 200�). In the EPAs negot�at�ons, the 

48 Calculation by the Kenya Post-Lomé Trade (KEPLOTRADE) Programme, 2008.
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EU has been ask�ng the ACP to l�beral�se up to �0% of the�r trade. L�beral�sat�on �n 

th�s sense �s understood to mean br�ng�ng tar�ff l�nes to zero rather than the WTO’s  

concept of l�beral�s�ng tar�ffs from the Uruguay Round bound rates (wh�ch may or 

may not lead to cuts �nto countr�es’ real appl�ed tar�ff rates). Many analysts and a 

large number of develop�ng countr�es, �nclud�ng the ACP countr�es hold that Art�cle 

XXIV must be rev�sed to reflect the real�t�es of the current t�me. In fact, �t �s noted that 

th�s Art�cle on whose bas�s the EU �s push�ng the ACP countr�es for l�beral�sat�on of 

substant�ally all trade between them has a defic�ency �n the legal structure of WTO 

rules apply�ng to RTAs (CTSD, 200�). On th�s understand�ng therefore, the �2% level 

of trade l�beral�sat�on under the EAC – EC FEPA �s  a figure wh�ch cannot be backed 

on the bas�s of legal �nterpretat�on of Art�cle XXIV of GATT (���4). In any case, the 

Enabl�ng Clause, negot�ated as part of the Tokyo Round Agreements and concluded 

�n ��7�, makes central the development concerns of the develop�ng countr�es.   

In the EAC, Kenya �s cons�dered the pr�nc�pal benefic�ary of the el�m�nat�on of 

res�dual dut�es and �mport restr�ct�ons on fru�t and vegetable exports formerly 

enshr�ned �n declarat�on XXII4� be�ng of potent�al s�gn�ficance �n �nvestment flows 

�n the hort�culture sub-sector. Indeed, th�s �s s�gn�ficant cons�der�ng that �n recent 

years, the more favourable tar�ff treatment accorded to the EAC LDCs (all part�es 

except Kenya) comb�ned w�th the EU’s �mporters’ need to ensure a d�vers�ty of 

supply �n order to guarantee cont�nu�ty, has seen new �nvestments concentrated 

outs�de Kenya. Accord�ng to Agr�-trade, the equal�sat�on of tar�ff treatment across 

EAC members could well serve to attract further �nvestment �nto Kenya g�ven �ts 

super�or �nfrastructure relat�ve to the other EAC members. Th�s would be a boon to 

the economy and to the hort�culture sub-sector, espec�ally the small-scale farmers 

who der�ve the�r food and l�vel�hood secur�t�es from grow�ng fru�ts and vegetables 

for export.

W�th respect to the trans�t�onal arrangements for sugar, under the EAC-FEPA, an 

add�t�onal tar�ff-rate quota w�th zero duty of �5,000 tonnes was to be opened for 

the 200�/200� market�ng year, w�th guarantee of pr�ces equ�valent to those pa�d 

under the Sugar Protocol. Kenya �s favoured by th�s prov�s�on, be�ng the only non 

LDC member of the EAC configurat�on, and could benefit s�gn�ficantly. Th�s prov�des 

add�t�onal opportun�ty for the country to export more sugar w�th the poss�b�l�ty that 

at the farm level, farmers’ food secur�ty, l�vel�hoods and poverty levels could be partly 

addressed as br�ng�ng more land �nto product�on of sugarcane to meet �ncreased 

demand for exports by the m�llers w�th add�t�onal �ncome at the farm level. Th�s 

however, depends on other factors such as ava�lab�l�ty of land, pr�ces of subst�tute 

crops and ava�lab�l�ty of add�t�onal cap�tal such as cred�t to farmers to buy farm �nputs 

and meet the cost of labour. 

Total sugar �mports �nto the EU from all ACP countr�es, �nclud�ng Kenya, was expected 

to be subject to safeguard arrangements from October 200� and duty free access 

granted subject to the appl�cat�on of “dual tr�gger” safeguard prov�s�ons appl�cable to 

all ACP sugar exports. The safeguard per�od has s�nce elapsed w�thout sugar exports 

49 Declaration XXII the ‘Joint declaration concerning agricultural products referred to in Article 1(2) (a) of Annex 

V’ and a series of commodity-specific protocols for sugar, beef and bananas of the Cotonou Agreement set 

special market-access arrangements. They establish various duty-free quotas, seasonal duties and import 

‘ceilings’. These special market-access arrangements are set out in annex V and Declaration XXII of the Cotonou 

Agreement and a series of commodity-specific protocols for sugar, beef and bananas. These establish various 

duty-free quotas, seasonal duties and import ‘ceilings’. Agritrade, July 2005.
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from the ACP. The EU has not l�beral�sed �ts sugar sector to �mports or�g�nat�ng from 

the non-ACP countr�es as was expected. The reason beh�nd such pol�cy move �s 

to safeguard the EU sugar sector and for mon�tor�ng the market dynam�cs. Lack of 

such safeguards w�ll defin�tely affect exports of local sugar wh�ch �s uncompet�t�ve 

produced and therefore �t cannot compete w�th other exports �n the EU market.  

To understand the dual tr�gger mechan�sm �n market access �nto the EU for sugar, one 

needs to know that subsequent to the denunc�at�on of the Sugar Protocol, the ACP-

sugar trade relat�ons w�th the EU were �ncorporated �nto the �nter�m and comprehens�ve 

EPAs. Wh�le the EPAs arrangements nom�nally removed all rema�n�ng dut�es on 

exports to the EU, sugar was an except�on w�th spec�al trans�t�onal arrangements 

be�ng set �n place. These arrangements are a hybr�d compr�s�ng reg�onally-spec�fic 

quotas and moves to DFQF access w�th�n ACP-w�de safeguard prov�s�ons. 

Th�s has created three phases of operat�on at the ACP level phased as follows: 

Phase	1:	January	1,	2008-	September	30,	2009 

• Cont�nuat�on of the Sugar Protocol unt�l September 30, 200� w�th guaranteed 

pr�ces equ�valent to those obta�ned under the Sugar Protocol;

• Substant�al �mprovement of LDC market-access for the market�ng year 

200�/0�; and

• Add�t�onal market access for ACP non-LDCs both party and not party to the 

Sugar Protocol.

Phase 2: October 1, 2009- September 30, 2015 

• Free access for ACP sugar subject to an automat�c volume-safeguard 

appl�cable first to ACP non-LDCs;

• An automat�c safeguard w�th a ‘dual tr�gger’ (3.5 m�ll�on tonnes for the ACP 

as a whole w�th the follow�ng ce�l�ngs for non-LDCs: �.3� m�ll�on tonnes �n 

200�/�0; �.45 m�ll�on tonnes �n 20�0/��; �.� m�ll�on tonnes from 20��/20�2 

and the follow�ng four seasons);

• Unt�l September 20�2, �mporters of ACP sugar would be requ�red to pay not 

less than �0% of the reference pr�ce for the relevant market�ng year. After 

20�2, a pr�ce-�nformat�on system based upon the current system would be 

used to prov�de for transparency of the market, w�th pr�ces be�ng determ�ned 

by the market; and

• Enhanced surve�llance mechan�sm w�ll be appl�ed for a l�m�ted number of 

processed agr�cultural products w�th h�gh sugar content �n order to prevent 

c�rcumvent�on of the bas�c sugar-�mport reg�me. 

It, however, rema�ns unclear wh�ch �mport quant�ty level would tr�gger the appl�cat�on 

of the safeguard. Accord�ng to a study by the South Centre (2007), �t m�ght be d�fficult 

to grasp the conceptual d�fference between an automat�c safeguard based on 

volumes and mere quota l�m�tat�ons. Moreover, the study concludes that, to be sure, 

the non-LDC ACP exports, of wh�ch Kenyan sugar exports are part, would rema�n 

l�m�ted. Under largely unrestr�cted compet�t�on for market access, large suppl�ers 

frequently tend to dr�ve out small-scale compet�tors by means of low or below-cost 

pr�ce compet�t�on. As these cond�t�ons would apply to the vulnerable econom�es of 
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the world, such a scenar�o can only be deemed to be the worst case for the EAC 

generally and Kenya spec�fically.

Phase 3: From October 1, 2015 

Dur�ng the th�rd phase, from �st October 20�5, sugar or�g�nat�ng from any ACP 

country would be granted quota and duty free access �nto the EU market subject to a 

spec�al safeguard clause wh�ch �s based on the EPAs safeguard, but adjusted for the 

“sens�t�v�ty of sugar” for the EU

Th�s ACP-w�de arrangement, wh�ch �s des�gned to m�n�m�se market d�srupt�ons �n the 

EU dur�ng the trans�t�onal per�od �n the sugar sector, prov�des the framework for the 

reg�on-spec�fic sugar arrangements wh�ch have been establ�shed.50

Subsequent to these broad comm�tments, the add�t�onal ACP market access for 

200�/0� (230,000 tonnes w.s.e.) was set out �n the EPAs �mplement�ng regulat�on. It 

appears as �f country level allocat�ons of these add�t�onal reg�onal quotas w�ll be left 

to the reg�ons concerned. It �s not clear how th�s w�ll be reconc�led w�th the ex�st�ng 

d�v�s�on between �ncreased LDC and non-LDC suppl�es wh�ch the EC has �n m�nd.

2.3 The rules of origin 

The rules of origin  determine where goods originate, that is, the country where the 
products are deemed to have been manufactured or produced.51 They do not consider 
the point at which products have been shipped from. For example, an Italian trawler 
fishing on Kenya’s territorial waters sells its products as Italian even though the point 
of origin is Kenya. The rules are used to distinguish between goods that are produced 
by members of a given trade bloc entitled to preferential tariff treatment from those 
that are produced by non-members that attract full import duties when traded. In 
this context, the rules are a policy instrument that members of a FTA use to grant 
preferential market access to each other. The origination criterion determines product 
and sufficient working conditions for access (extent of value addition in the originating 
country). Therefore, an analysis of rules of origin is an examination of policy choices 
that countries have negotiated for accessing markets among themselves. 

Although the EAC partner states have initialled the EAC-FEPA, the Protocol on the rules 
of origin which will be applicable within the EPAs framework is yet to be negotiated by 
the parties (EAC and EU). Article 12 of the EAC-FEPA on the rules of origin states: “…
For the purpose of the comprehensive EPAs, and during the period between the entry 
into force of this agreement and entry into force of the comprehensive EPAs, the Parties 
shall review the provisions of this Protocol with a view to their further simplification. 
In such a review, the Parties shall take into account the development needs of the 
EAC Party and development technologies, production processes and all other factors, 
including ongoing reforms of rules of origin, which may require modifications to the 
provisions of this protocol. Any such modifications shall be effected by a decision 
of the EPAs Council.” All these are yet to be done by the parties even as the EC 
pressurises the EAC partner states to sign the initialled FEPA.

50 Brief No. 4: ACP-EU Sugar-sector Issues – “EU Reform Measures and the primary impact on ACP countries, 

Sunday 22 June 2008.”
51 Otieno O. (2005): Analytical Study on Rules of Origin, a study commissioned by Ministry of Trade and Industry 

under the Kenya Post-Lome Trade (KEPLOTRADE) Programme to inform Kenya’s negotiation position with 

respect to Rules of Origin in the ESA-EC EPAs negotiations.
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The EAC partner states have supported the need for s�mple rules of or�g�n on the bas�s 

that complex ones not only compl�cate market access for products or�g�nat�ng from 

the EAC reg�on, but also affect �nvestment �n value-add�t�on for the EAC members, 

l�ke the rest of the members of ACP EPAs configurat�ons. A good example �s the 

hort�cultural sub-sector where Kenya and other EAC members are major exporters 

of cut-flowers but not �n already prepared bouquets (prepared �n Europe as non-

or�g�nat�ng blooms). Indeed, �n the case of EAC member States, prepared bouquets 

ut�l�se packag�ng mater�als such as plast�cs and other mater�als wh�ch may or�g�nate 

from countr�es l�ke Ch�na wh�ch �s outs�de the FTA and consequently the bouquets 

or�g�nat�ng from Kenya w�ll attract a duty. 

Th�s ra�ses spec�fic rules of or�g�n �ssues, wh�ch �f not construct�vely addressed could 

�nh�b�t movement up the value cha�n �n East Afr�ca, part�cularly �n Kenya, a dom�nant 

exporter of cut-flowers from the reg�on. In both the �nter�m EAC and �nter�m ESA 

EPAs, there �s comm�tment to rev�ew the prov�s�ons of the rules of or�g�n Protocol 

‘w�th a v�ew to the�r further s�mpl�ficat�on’ and tak�ng �nto account ‘the development 

needs of the EAC party and development of technolog�es, product�on processes 

and all other factors, �nclud�ng ongo�ng reforms of rules of or�g�n, wh�ch may requ�re 

mod�ficat�ons to the prov�s�ons of th�s protocol.’ Th�s could offer opportun�t�es to 

construct�vely address sub-sector-spec�fic rules of or�g�n, poss�bly through s�mpl�fied 

derogat�on prov�s�ons and pan-Afr�can cumulat�on prov�s�ons. Th�s should therefore 

be addressed �n the future areas of negot�at�ons such as negot�at�ons �n agr�culture 

and rules of or�g�n.

2.4 sps, TBT and Food safety issues and Concerns

Issues related to food safety and the �mplementat�ons of SPS barr�ers are becom�ng 

�ncreas�ngly s�gn�ficant �n trade between the EU and EAC member states. SPS 

�ssues are part�cularly �mportant to the reg�on because of the nature of exports 

from the reg�on, wh�ch are pr�nc�pally agr�cultural. There �s need for d�alogue on the 

appl�cat�on of var�ous EU standards �n order to ensure that food and env�ronmental 

safety object�ves are atta�ned �n ways cons�stent w�th local product�on and constra�nts 

of human and �nst�tut�onal capac�ty. Local producers of agr�cultural products face 

constra�nts such as: h�gh costs of product�on, unfavourable weather cond�t�ons, h�gh 

�nc�dences of pests and d�seases, and �nadequate �nst�tut�ons that lack accompl�shed 

human capac�ty �n terms of sk�lls, the r�ght �nfrastructure and regulat�ons. For Kenya 

and the other EAC members, establ�sh�ng �nst�tut�onal mechan�sms for d�alogue on the 

appl�cat�on of offic�al regulat�ons �s a cr�t�cal factor �n m�n�m�z�ng the cost-�ncreas�ng 

effects of SPS and food-safety regulat�ons, wh�le at the same t�me fully respect�ng EU 

standards �n order to ensure susta�nable market access for local products. 

Cases abound where SPS measures have been used to constra�n market access for 

EAC products �nto the European market. A case �n po�nt was Kenya’s exper�ence 

w�th the European Reta�lers Produce Work�ng Group Good Agr�cultural Pract�ce 

(EUREGAP), a code of pract�se that was developed �n 2003 by European reta�lers 

to protect consumers from food related r�sks. The code spelt out requ�rements for 

farmers to adopt product�on systems wh�ch protect the env�ronment and cr�ter�a for 

labour standards. The code �n�t�ally had 2�0 cond�t�ons wh�ch producers had to meet. 

These str�ngent cond�t�ons developed w�th the European producer �n m�nd, were 

�mposs�ble for small producers �n develop�ng countr�es to fulfil and posed a threat 

to Kenya’s hort�cultural exports. To m�t�gate th�s threat, the hort�cultural �ndustry 
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stakeholders w�th the EUREPGAP promoters �n the EU worked together to address 

the product�on and market requ�rements wh�ch culm�nated �n the development 

and �mplementat�on of the Kenya Good Agr�cultural Pract�ces (KENYAGAP) where 

procedures relevant to local c�rcumstances were establ�shed �n ways wh�ch respected 

EU food-safety requ�rements. 

The potent�al �mpact of non-compl�ance w�th the EUREPGAP standards could be best 

understood when the role of Kenya’s hort�culture sub-sector �n Kenya’s economy and 

�ts l�nkage w�th food secur�ty, poverty allev�at�on and l�vel�hood secur�ty �s cons�dered. 

The hort�culture sub-sector �n Kenya �s a source of l�vel�hood for over 2 m�ll�on 

people. Of th�s total, approx�mately 200,000 are small scale producers. About �5,000 

smallholder producers s�gn�ficantly der�ve the�r l�vel�hood from export hort�culture. 

The sub-sector �s also a major source of �ncome thereby contr�but�ng to access to 

health care, �nclud�ng access to Ant�-Retrov�ral (ARVs) to affected farm�ng populat�on. 

Th�s sub-sector has also contr�buted to empower�ng women who make up over 70% 

of the employees.52 

In the EAC-FEPA there are no spec�fic prov�s�ons on food-safety and SPS �ssues unl�ke 

�n the SADC text. The SADC text, for example, �n Art�cle � on Mult�lateral Safeguards 

under the chapter on San�tary and Phytosan�tary Measures states “the Part�es reaffirm 

the�r r�ghts and obl�gat�ons under the WTO SPS Agreement. The Part�es also reaffirm 

the�r r�ghts and obl�gat�ons under Internat�onal Plant Protect�on Convent�on (IPPC), 

Codex Al�mentar�us53, the World An�mal Health Organ�sat�on  and the Convent�on 

on Internat�onal Trade �n Endangered Spec�es of W�ld Flora and Fauna (CITES). 

These r�ghts and obl�gat�ons shall underl�ne the act�v�t�es of the Part�es under th�s 

Chapter.”

Equally, there are no expl�c�t prov�s�ons for a�d-for-trade support �n the areas of food-

safety compl�ance and ver�ficat�on. Wh�le the ESA text on ‘Econom�c and development 

cooperat�on’ (Chapter IV) l�sts spec�fic areas for cooperat�on �n the sphere of pr�vate-

sector development, �nfrastructure, natural resources and the env�ronment, no expl�c�t 

reference �s made to cooperat�on �n the sphere of food-safety and SPS compl�ance. 

Th�s case �s s�m�lar to other areas wh�ch w�ll be negot�ated �n future by the Part�es. 

KIPPRA (2005) �n �ts �mpact assessment of the EPAs, noted that there �s need for 

concerted efforts to �mprove serv�ce prov�s�on by �nst�tut�ons that are respons�ble for 

regulat�on of the hort�cultural sub-sector and SPS �ssues such as Kenya Plant Health 

Inspectorate Serv�ces (KEPHIS), Kenya Bureau of Standards (KEBS), Pests Control 

Products Board (PCPB), Hort�cultural Crops Development Author�ty (HCDA) and 

Department of Veter�nary Serv�ces (DVS). Th�s �s �mportant because these �nst�tut�ons 

are to be held accountable �n ensur�ng SPS and food safety regulat�ons are compl�ed 

w�th.

On d�spute settlement w�th regard to SPS �ssues, there are general prov�s�ons wh�ch 

comm�t the part�es to d�spute avo�dance through consultat�ons. Such consultat�ons 

should take place through a wr�tten request and held w�th�n 40 days follow�ng the 

52 Karuga, S. (2005): Study on Horticultural Exports to the EU under Economic Partnership Agreement and 

proposals for EPA Negotiations. KEPLOTRADE.
53 The Codex Alimentarius Commission was created in 1963 by FAO and WHO to develop food standards, 

guidelines and related texts such as codes of practice under the Joint FAO/WHO Food Standards Programme. 

The main aim of this Programme is to protect the health of consumers and to ensure fair trade practice in food 

trade. 
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subm�ss�on and be concluded w�th�n �0 days of subm�ss�on of the request (unless 

both part�es agree on a cont�nuat�on). Part�cularly urgent matters can be taken up and 

addressed w�th�n �5 and 30 days respect�vely. It �s however not clear whether these 

prov�s�ons apply to SPS and food-safety d�sputes, s�nce the general except�on clause 

excludes the appl�cat�on of these prov�s�ons where measures taken ‘are necessary to 

protect human, an�mal or plant l�fe or health’. Th�s would appear to exclude SPS and 

food-safety �ssues from the scope of these prov�s�ons. 

There �s need for deta�led prov�s�ons to be �ncluded on consultat�ons and d�spute 

settlement �n the �mplementat�on of SPS and food-safety measures under any moves 

towards comprehens�ve EPAs. Agreements on the bas�c �nst�tut�onal mechan�sms 

for consultat�ons on the appl�cat�on of SPS and food-safety measures (where the 

exper�ence of pr�vate-sector codes could be bu�lt on), and the establ�shment of 

b�nd�ng arb�trat�on arrangements w�th clear t�mel�nes for the conclus�on of the 

consultat�ons and arb�trat�on processes need to be �ncluded. Th�s could be based on 

an extended vers�on of the ex�st�ng SADC-EC EPAs54 text (Part II, T�tle II, and Chapter 

5). Th�s would prov�de a much more sol�d bas�s for �nvestment �n food and agr�cultural-

product export sectors �n both EAC and ESA countr�es and would prevent any waste 

of �nvestment resources as a result of m�sunderstand�ngs on the nature of the SPS and 

food-safety measures to be enforced. 

As the negot�at�ons proceed from an �nter�m agreement to a comprehens�ve one, 

ser�ous d�alogue �s needed on the appl�cat�on of var�ous EU standards �n order to 

ensure food safety object�ves for the EU are atta�ned �n ways cons�stent w�th local 

product�on and human and �nst�tut�onal capac�ty constra�nts. Moreover, �n the face 

of str�ngent rules of or�g�n and preference eros�on, the cont�nued �mplementat�on of 

SPS measures above the �nternat�onal standards level only act as an �mped�ment to 

the r�ght to development for all ACP countr�es.

Establishing and developing institutional capacity for application of official regulations 
on - EAC and EU is critical in minimizing the cost-increasing effects of SPS, TBT and 
food-safety regulations to the resource-poor local producers and meeting the market 
access conditions by fully respecting the EU standards. This will require development 
assistance to address the supply-side constraints, including support geared towards 
achieving food-safety compliance and verification in ACP countries during and after the 
transition period. This should also result in a binding dispute settlement arrangement 
over application of SPS rules. 

5.5 safeguard provisions

The EAC-EC FEPA captures trade defence measures under T�tle IV of the Agreement 

and covers: ant�-dump�ng and counterva�l�ng measures (Art�cle ��); mult�lateral 

safeguards (Art�cle 20); and b�lateral safeguards (art�cle 2�). Art�cle 20 (�) of the 

mult�lateral safeguards states “subject to the provisions of this Article, nothing in 

this Agreement shall prevent the EAC Partner States and the EC Party from adopting 

measures in accordance with Article XIX of the General Agreement on Tariffs and 

54 The [Joint Committee on Sanitary and Phytosanitary Measures], hereafter called the [SPS Committee], shall 

meet within the first year, after the entry into force of this Chapter, and on request of either Party thereafter, not 

exceeding however a frequency of one meeting a year. Meetings shall be arranged with a view to optimise the 

use of resources, i.e. taking advantage, where possible, of other multilateral or bilateral events attended by the 

Parties. If agreed by the Parties, a meeting of the [SPS Committee] may be held by video or audio-conference. 

The [SPS Committee] may also address issues out of session, by correspondence.



The Kenya Human R�ghts Comm�ss�on

3�

Trad�ng our l�ves w�th Europe

Trade 1994, the Agreement on Safeguards, and Article 5 of the Agreement on 

Agriculture. For the purpose of this Article, origin shall be determined in accordance 

with the non-preferential rules of origin of the Parties.” 

The part�es have therefore agreed to adopt ant�-dump�ng and counterva�l�ng 

measures as st�pulated �n GATT Art�cle XIX.55 Add�t�onally, before �mpos�ng defin�t�ve 

ant�-dump�ng or counterva�l�ng dut�es �n respect of products �mported from the EAC, 

the agreement obl�ges the EC to cons�der the poss�b�l�ty of construct�ve remed�es 

prov�ded �n the relevant WTO agreements. Th�s means that the mult�lateral safeguards 

under Art�cle 20 (2) prov�de for the EC to exclude �mports from any EAC partner state 

from d�spute settlement on the bas�s of the development needs and the small s�ze 

of the econom�es of the EAC partner states. Th�s leeway w�ll only be ava�lable to the 

EAC party for a per�od of five years from the date of entry �nto force of the EPAs. 

However, there �s st�ll a way out for the EAC partner states under the prov�s�on that, 

not later than �20 days before the end of th�s per�od, the EPAs Counc�l �s supposed 

to rev�ew the operat�on of those prov�s�ons �n the l�ght of the development needs of 

the EAC, w�th a v�ew of determ�n�ng whether to extend the�r appl�cat�on.

Dur�ng the 5th Negot�at�ons Sess�on of techn�cal offic�als of the EAC and EC held 

�n November 200�, the part�es agreed to reformulate Art�cle 20 (4) of the FEPA to 

read “The prov�s�ons of paragraph � shall be subject to the WTO rules on d�spute 

settlement.” In�t�ally, Art�cle 20 (4) of FEPA stated that “The prov�s�ons of paragraph 

� shall not be subject to the D�spute Settlement prov�s�ons of th�s Agreement” wh�ch 

could have been unfavourable to the EAC party �n case of a d�spute w�th the EU. 

Under the ‘b�lateral safeguard’ prov�s�ons of the EAC �nter�m agreement, prov�s�on 

has been made for ‘suspens�on of further reduct�on of the rate of �mport duty’ or an 

�ncrease of the customs duty up to the WTO bound level or the ‘�ntroduct�on of tar�ff 

quotas on the product concerned’. These prov�s�ons can be �nvoked where �mports 

occur �n such �ncreased volumes as to “cause or threaten to cause… ser�ous �njury 

to the domest�c �ndustry produc�ng l�ke or d�rectly compet�t�ve products.” These 

safeguard prov�s�ons are ava�lable for �0 years (up to 20��), but can only be appl�ed 

for two years (�n except�onal c�rcumstances such measures may be extended for a 

further two years). However, where they are appl�ed for more than one year, the 

measure must ‘conta�n clear elements progress�vely lead�ng to the�r el�m�nat�on at 

the end of the set per�od’. 

Before safeguard measures are �mplemented, they must be cons�dered by the ‘EPAs 

Counc�l, wh�ch has 30 days to dec�de �f alternat�ve remed�es are poss�ble.’ If no dec�s�on 

�s forthcom�ng from the EPAs Counc�l w�th�n 30 days, then ‘the �mport�ng party may 

adopt the appropr�ate measures.’ Once safeguard measures have been appl�ed, 

they cannot be re-�mposed unt�l at least one year has lapsed (�.e. they s�mply cannot 

be rolled over beyond the two, or �n except�onal c�rcumstances, four years allowed, 

w�thout a break �n the�r appl�cat�on of at least one year).’ However, �n except�onal 

c�rcumstances, such measures may be �mmed�ately appl�ed on a prov�s�onal bas�s 

for up to 200 days where ‘delay would cause damage’. The t�me l�m�t of two years 

for appl�cat�on of the safeguard should be understood �n the context of remedy to 

ser�ous �njury caused to the domest�c �ndustry produc�ng l�ke products and the t�me 

l�m�t of two years proposed under b�lateral safeguards �s assumed to be reasonable 

to address the �njury. 

55 Agreement on Anti-dumping and Countervailing Measures, Agreement on Safeguards, and incomplete.
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Safeguard measures are only ma�nta�ned for such a t�me as may be necessary to prevent 

or remedy ser�ous �njury or d�sturbances �n an economy. The potent�al �nadequacy of 

such a t�me per�od to address �njury �s addressed under Art�cle 2� (�b) wh�ch prov�des 

an extens�on of such measures for a further per�od of no more than two years and a 

further per�od not exceed�ng fours years by the EAC party or an EAC partner state  ( 

The EAC Party means all the EAC member countr�es cons�dered together as one legal 

ent�ty wh�le an EAC Partner States means exactly that – a partner state, e.g. Kenya 

as a country party to the agreement) and a measure l�m�ted to the terr�tory of one 

or more of the outermost reg�ons of the EC party. Such a measure may, however, 

be appl�ed for a per�od not exceed�ng another four years by the Part�es where the 

c�rcumstances warrant�ng �mpos�t�on of safeguard measures cont�nue to ex�st. 

The EAC’s proposed amendments to FEPA (Art�cles ��(7), 20(4) and 2�(5) (b) of these 

safeguard prov�s�ons have s�nce been agreed upon by both part�es dur�ng the�r �th  

Negot�at�ons Sess�on of Techn�cal Offic�als of theEAC and the EC on EPAs held on 

February 23-24, 20�0 �n Brussels, Belg�um. Spec�fically on Art�cle ��(7) “the WTO 

rules on d�spute settlement w�ll apply to any d�sputes related to ant�-dump�ng or 

counterva�l�ng measures,” Art�cle 20(4) “The prov�s�ons of paragraph � shall be 

subject to WTO rules on D�spute Settlement,” and Art�cle 2� (5) (b), the Part�es 

agreed to add the text before the last sentence of the paragraph: “... th�s per�od 

may be extended by the EPAs Counc�l for a per�od of five years.” Th�s amendment 

on the appl�cat�on of Art�cle 2� (5)(b) of the B�lateral Safeguards now offers the 

EAC party a further max�mum of five years dur�ng wh�ch �t can apply safeguards to 

protect �nfant �ndustr�es that are �njured or are threatened as a result of surges �n 

�mports of l�ke products or�g�nat�ng from the EU. It �s hoped that these amendment 

w�ll, �ndeed, prov�de enough room for remedy to any ser�ous �njury, d�sturbance �n 

a sector of the economy and d�sturbance �n the markets, espec�ally the agr�cultural 

sector. The real�ty, however, �s that the developmental challenges fac�ng the EAC 

party may not allow for allocat�on of adequate resources, financ�al and/or otherw�se, 

to address compet�t�veness of domest�c sectors w�th those of the EU wh�ch benefit 

from susta�ned subs�des, part�cularly w�th�n the proposed durat�on.

One other cr�t�cal �ssue for Kenya and the other EAC partner states relates to the 

terr�tor�al appl�cat�on of the safeguard measures. Kenya’s exports to fellow EAC 

partner states matter as much as �ts exports to the EU market. Kenyan compan�es 

therefore have cons�derable �nterest �n avert�ng �mport surges of products from 

the EU wh�ch m�ght d�rectly compete w�th them �n the ne�ghbour�ng reg�onal (EAC) 

markets. For example, the emerg�ng �ntra-reg�onal trade and therefore South-South 

trade, �n prepared vegetables and da�ry products such as processed m�lk and butter 

and l�vestock products, may face ser�ous compet�t�on from EU exports. Th�s �s one 

area of concern to the EAC partner states and members of the c�v�l soc�ety who have 

noted that "because of l�beral�sat�on, for example the European meat exports to 

ACP countr�es are expected to shoot up by �00%, wh�le those from ACP countr�es to 

Europe w�ll decl�ne by 30%. We w�ll have to eat meat from supermarkets."5�

The quest�on that these measures ra�se �s whether the current safeguards accommodate 

th�s cr�t�cal concern, wh�ch could become of w�der reg�onal relevance as �ntra-reg�onal 

trade grows. Currently the FEPA states that where �mports are tak�ng place �n such 

a quant�ty as to cause or threaten to cause ser�ous �njury, ‘the EAC partner state 

56 New Vision (2008): Ugandan Civil Society Organisations & Parliamentarians on EAC Interim 
EPAs, Kampala.
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concerned may take surve�llance or safeguard measures l�m�ted to �ts terr�tory.’ The 

key quest�on here �s, how �s ‘terr�tory’ defined? Does �t refer to an �nd�v�dual EAC 

s�gnatory State or the EAC customs terr�tory wh�ch �s �nclus�ve of the five EAC Partner 

States? 

In our understand�ng, the EAC be�ng a s�ngle customs terr�tory and free-trade-area, 

agreements such as EPAs are concluded between customs terr�tor�es. Kenya, for 

example, can �nvoke a safeguard measure �n response to an �mport surge �nto a 

fellow EAC Partner State, where �mport surges ‘threaten to cause…ser�ous �njury to 

Kenya’s domest�c �ndustry produc�ng l�ke or d�rectly compet�t�ve goods or�g�nat�ng 

from the EU.’ If th�s �s not the case, then the prov�s�on w�ll l�m�t Kenya’s ab�l�ty to lay 

cla�m on avert�ng the potent�ally dangerous �mport surges exper�enced �n the other 

EAC partner states’ terr�tor�es where �t has export �nterests under the �ntra-reg�onal 

trade, a s�tuat�on wh�ch could pose ser�ous repercuss�ons to the domest�c �ndustr�es. 

Manufactur�ng and value-added agr�cultural products could suffer major losses w�th 

cons�derable threat to the l�vel�hoods of many smallholder farmers, espec�ally those 

�n vegetable product�on and da�ry farmers and processors.

In the SADC reg�on, �t �s l�kely to be an area of some controversy w�th�n the SADC-

EU EPAs agreement, where the reference to ‘s�gnatory SADC EPAs state concerned’ 

appears to refer to �nd�v�dual member states’ pol�t�cal terr�tor�es. Th�s parallels the 

prov�s�on �n the ESA-EU EPAs, but ra�ses the quest�on whether the sl�ghtly d�fferent 

formulat�on �n the EAC-EU EPAs �s �ntended to accommodate Kenyan concerns. If 

not, and safeguard measures were to be restr�cted to the pol�t�cal terr�tory of the 

state �nvok�ng the measure, then the safeguard prov�s�ons as currently formulated 

would fa�l to address a major �ssue of concern to Kenya, namely avert�ng �mport 

surges from the EU �n those food and agr�cultural product areas where �ntra-reg�onal 

trade �s develop�ng. Th�s �s an �ssue wh�ch should be clar�fied �n the negot�at�ons 

towards a comprehens�ve EPAs. 

2.6 dispute settlement

Trade d�sputes constra�n market access cond�t�ons. EAC-FEPA has general 

d�spute settlement prov�s�ons wh�ch comm�t part�es to d�spute avo�dance through 

consultat�ons. Kenya as a party to the agreement �s bound by the prov�s�ons. Accord�ng 

to the prov�s�ons, such consultat�ons should take place through a wr�tten request, be 

held w�th�n 40 days of subm�ss�on of the request and be concluded w�th�n �0 days 

of subm�ss�on of the request.57 However, �f the d�sputes may not be solved qu�ckly, 

both part�es have room to agree on cont�nuat�on or engage an arb�trator. The FEPA 

prov�des no clear rules for the conduct of such arb�trat�on �n terms of t�mel�ne. There 

�s comm�tment, however, that “each party to the d�spute shall be bound to take the 

measures necessary to carry out the dec�s�on of the arb�trators.”

2.7 preference erosion

The grant�ng of full DFQF access for all products, except sugar and certa�n sugar-

based products prov�des one element of the response to preference eros�on, w�th 

part�cular benefits �n the meat, fru�t and vegetable sectors �n Kenya. However, the 

exclus�on of DFQF access �n the sugar sector �n the �nter�m EPAs w�ll affect the non-

LDCs �n the EPAs configurat�ons. In the EAC context, the �mpact may be l�m�ted, g�ven 

57 EAC-FEPA 2007, Agritrade, 2008.
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that the EAC members are not major exporters of sugar to the EU market. In the ESA 

context however, Z�mbabwe w�ll be cons�derably affected w�th the result that th�s 

could affect reg�onal pr�vate-sector �nvestment patterns and �nh�b�t the rehab�l�tat�on 

of value-added process�ng of sugar �n Z�mbabwe.5� Ensur�ng effect�ve support for 

movement up the value cha�n const�tutes an �mportant part of the pol�cy response to 

preference eros�on �n bas�c agr�cultural commod�t�es. The EC’s somewhat restr�ct�ve 

approach to rules of or�g�n, part�cularly reg�onal cumulat�on prov�s�ons, underm�nes 

the effect�veness of the EPAs reg�mes �n fac�l�tat�ng movement up the value cha�n �n 

response to preference eros�on. 

F�nally, lack of any clear elaborat�on of targeted a�d-for-trade �nstruments des�gned to 

support market�ng �n�t�at�ves to target EU n�che markets for products or�g�nat�ng from 

the ACP countr�es, �nclud�ng Kenya, and support trade and product�on adjustments to 

enable the effic�ent supply of these products, represents a s�gn�ficant loophole �n the 

agreement. In any case, a�d-for-trade should only be cons�dered as add�t�onal fund�ng 

above some ded�cated fund for EPAs �mplementat�on as be�ng proposed by many 

ACP configurat�ons aga�nst the w�shes of the EC party. Extend�ng effect�ve support to 

�mproved market�ng to target expand�ng n�che markets �n the EU represents one of 

the cr�t�cal avenues of any effect�ve pol�cy response to preference eros�on. Potent�al 

areas of support �nclude ass�stance to smallholder sugar, coffee and tea farmers 

�n develop�ng product�on arrangements �n ways wh�ch enable them to target the 

expand�ng and more h�ghly remunerated ‘fa�r trade’ sugar market �n the EU. 

These �ssues should be dealt w�th under the outstand�ng EPAs-related �ssues of 

concern to ACP countr�es �n the course of negot�at�ng the comprehens�ve EPAs. In 

th�s context, the programm�ng of the �0th European Development Fund (EDF), the 

operat�onal�sat�on of member states’ expand�ng a�d-for-trade comm�tments and the 

elaborat�on of the �nter�m EPAs �nto a full and comprehens�ve EPAs, w�ll all need to 

be respons�ve to the real�ty of preference eros�on. 

2.8 Commodity issues and supply-side Constraints

The EAC-EU �nter�m EPAs text has no spec�fic prov�s�ons deal�ng w�th commod�ty 

�ssues. The closest we have on address�ng commod�ty �ssues �s ment�oned �n Chapter V 

on Development Cooperat�on. The general prov�s�on on econom�c and development 

cooperat�on �n Chapter IV conta�ns one art�cle of two paragraphs, comm�tt�ng the 

part�es to work together to ‘define and address the development needs assoc�ated 

w�th the EPAs �n order to promote susta�ned growth, strengthen reg�onal �ntegrat�on 

and foster structural transformat�on and compet�t�veness, to �ncrease product�on 

and supply-capac�ty and value-add�t�on of the countr�es concerned’. Wh�le the EU 

confirms that �n pursu�t of th�s, �t w�ll contr�bute towards the resources requ�red for 

development under the �0th EDF reg�onal �nd�cat�ve programme, a�d for trade and 

the EU budget, �t may be d�fficult to �mag�ne g�ven the d�fficult�es the ACP countr�es 

have exper�enced �n access�ng the EDF funds. 

Accord�ng to the EAC configurat�on and the greater ESA reg�on, th�s prov�s�on falls 

short of the ‘comprehens�ve and targeted programmes of ass�stance to address 

supply-s�de constra�nts,’ the reg�on had collect�vely hoped to see enshr�ned �n the 

formal prov�s�ons of an EPAs. The reg�on hopes to see whether these prov�s�ons w�ll 

58 Agritrade, 2008.
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be elaborated �n a substant�ve and targeted manner as an �ntegral part of moves 

towards a comprehens�ve EPAs. 

The �nter�m EPAs �s however comm�tted to establ�sh�ng an EPAs fund. Desp�te the 

comm�tment, how to del�ver mult�-annual support to product�on and trade-adjustment 

processes �n the EAC and the broader ESA reg�on st�ll needs to be addressed. Here, the 

trust-fund approach to a�d del�very used extens�vely �n Kenya wh�ch �nvolves br�ng�ng 

sector stakeholders �nto a substant�ve role �n sett�ng pr�or�t�es, develop�ng targeted 

programmes of support and manag�ng a�d resources, could be further ut�l�sed �n 

address�ng such cr�t�cal �ssues as strengthen�ng food-safety and SPS compl�ance and 

enforcement capac�ty and �n support�ng sector-based restructur�ng. 

2.9 exclusion of products from sensitive List

The sens�t�ve product l�sts outl�ne goods excluded for full l�beral�zat�on. The ma�n 

challenge that faced the EAC and ESA countr�es was how to come up w�th a reg�onal 

l�st of products to be excluded from l�beral�sat�on, wh�ch would be compat�ble w�th the 

pr�nc�ple of “substant�ally all trade” under Art�cle XXIV of the WTO. The EU �nterprets 

the term “substant�ally all trade” to mean that �0% of trade ought to be gradually 

l�beral�sed between the negot�at�ng Part�es over an agreed trans�t�onal per�od.

The EAC states have comp�led a l�st of sens�t�ve goods, �nclud�ng agr�cultural and non-

agr�cultural products that need spec�al protect�on. The FEPA grants DFQF market 

access to �00% of the EAC exports, but w�th quant�tat�ve ce�l�ngs and safeguard 

restr�ct�ons dur�ng the trans�t�on per�od for the EAC sugar exports. The EAC countr�es 

w�ll not be expected to l�beral�se �00% of all trade for �mports from the EU as some 

sens�t�ve products w�ll need cont�nued protect�on. About �2% of EAC �mports from 

the EU w�ll be subject to l�beral�sat�on and th�s w�ll ensure DFQF access for about �4% 

of EU exports to the EAC market w�th�n two years, �0% w�th�n �5 years and the rest �n 

over twenty five years. In terms of coverage, food and agr�cultural products represent 

the ma�n category of products to be excluded from tar�ff el�m�nat�on comm�tments 

although other non agr�cultural sens�t�ve products that are also excluded from such 

comm�tments. 

In �dent�fy�ng sens�t�ve products, the ma�n cr�ter�a used �ncludes: revenue contr�but�on; 

�mportance of the sector to the country’s economy (contr�but�on to employment and 

GDP, value-add�t�on, export earn�ngs, fore�gn exchange sav�ng, current product�on 

levels and capac�ty ut�l�zat�on, food secur�ty and protect�on of l�vel�hoods, stage of 

sector’s development/�nfant �ndustry); potent�al of the sector to reg�onal econom�c 

development (ex�st�ng market s�ze, potent�al market s�ze, current product�on/

potent�al product�on, prov�s�ons of preference agreement; trade pol�c�es of other 

trad�ng partners; and soc�al, health, cultural and rel�g�ous reasons). 

There are concerns that the flood�ng of EU exports �n the EAC and greater ESA 

reg�on, espec�ally �n agr�culture, w�ll destroy local capac�ty. Th�s �s partly true as can 

be ascerta�ned by d�fferent stud�es. However, accord�ng to the FEPA, the EAC w�ll 

open �ts markets fully and �mmed�ately. EPAs �nvolve gradual l�beral�sat�on for per�ods 

up to 25 years. They also allow for up to 20% of sectors to be excluded from any 

l�beral�sat�on. Certa�n sens�t�ve products w�ll thus be always protected. EPAs further 

allow for the appl�cat�on of safeguards (short term measures) on EU goods when 

they cause �njury to the�r local �ndustr�es. Increased �mports can also lead to cheaper 
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products and �nputs and more var�ety for both consumers and producers. Access to 

cheap food products �n poor countr�es can help �mprove health by enabl�ng ava�lab�l�ty 

of nour�sh�ng and nutr�t�ous foods at affordable pr�ces.

Products to be excluded from �mmed�ate tar�ff el�m�nat�on under the EAC-FEPA 

�nclude agr�cultural products, w�nes and sp�r�ts, wood-based paper, text�les and 

cloth�ng, footwear, chem�cals, plast�cs and glassware. In almost all cases, the �nfant 

�ndustry �s the ma�n rat�onale for exclus�on.
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3.1 elimination of all residual Tariff Barriers

In the Agreements, EAC, ESA and SADC have been granted DFQF access �n all areas 

w�th the except�on of sugar. Th�s effect�vely removes all quant�tat�ve restr�ct�ons and 

spec�al dut�es on food and agr�cultural products but w�th the except�on of h�gh-sugar-

content products dur�ng the trans�t�onal per�od. 

W�th respect to the trans�t�onal arrangements for sugar, under the EAC-FEPA, an 

add�t�onal tar�ff-rate quota w�th zero duty of �5,000 tonnes was to be opened for the 

market�ng year 200�/0�, w�th the guarantee of pr�ces equ�valent to those pa�d under 

the Sugar Protocol. The ESA members s�m�larly w�ll benefit from add�t�onal quota of 

75,000 tonnes made ava�lable. How th�s w�ll be allocated at the nat�onal level �s not 

clear. In the SADC configurat�on, add�t�onal 50,000 tonnes of sugar quota w�ll be 

granted, w�th Mozamb�que gett�ng 20,000 tonnes and Swaz�land 30,000 tonnes. 

Another �ssue w�th respect to sugar under the �nter�m SADC - EU EPAs was the need 

to adjust the prov�s�ons of the EU - South Afr�ca Trade Development and Cooperat�on 

Agreement (TDCA) to take �nto account Swaz�land’s concerns on the sugar value-

cha�n. The South Afr�can Customs Un�on (SACU) market for sugar-based process�ng 

�ndustr�es �n Swaz�land �s concerned about the appl�cat�on of safeguard measures 

wh�ch are l�m�ted to the terr�tory of the State apply�ng for the appl�cat�on.

In the ECOWAS configurat�on, only Ghana and Cote d’Ivo�re s�gned an �nter�m EPAs 

�n December 2007. Th�s reg�on �s marked w�th pecul�ar�t�es �n that �t has d�fferent 

tar�ff l�beral�zat�on comm�tments and monetary un�ons. Cote d’Ivo�re �s a member 

of the UEMOA wh�ch was establ�shed to promote econom�c �ntegrat�on. Th�s Un�on 

�s pr�mar�ly dom�nated by former French colon�es and has adopted the CFA Franc 

as the common currency. On the other hand, Ghana �s a member of the West 

Afr�can Monetary Zone (WAMZ) wh�ch �s dom�nated by Anglophone countr�es w�th 

the except�on of Maur�tan�a and Gu�nea. The Un�on was establ�shed to develop a 

common currency, the ECO, to r�val the CFA Franc whose exchange rate �s t�ed to the 

Euro and �s guaranteed by the French Treasury. 

In Central Afr�ca, only Cameroon had �n�t�alled an EPAs w�th the EU before the 

deadl�ne of December 3�, 2007 wh�le �n before the December 2007 deadl�ne lapsed, 

all states part�es of the CARIFORUM w�th the except�on of Guyana and Ha�t�5� had 

�n�t�alled an EPAs w�th the EU. The reg�on l�ke the EAC rece�ved DFQF �n all areas 

except sugar and r�ce. Spec�al dut�es lev�ed on exports from the reg�on to the EU w�ll 

also be removed. Th�s w�ll part�cularly benefit exports of agr�cultural products l�ke 

SECTION THREE

COMPARATIVE ANALYSIS OF FEPAS 

59 Guyana initialled the agreement on October 20, 2008 in Brussels after a lot of pressure was exerted by 

the EU.
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bananas, r�ce and sugar. In the trans�t�onal per�od, the reg�on w�ll also benefit from 

a sugar quota of �45,000 tonnes before the conclus�on of the comprehens�ve EPAs. 

Th�s quota was expected to r�se to 250,000 tonnes by 200�. Guyana and Sur�nam w�ll 

also have the�r r�ce quota expanded pr�or to the abol�t�on of quant�tat�ve restr�ct�on. 

3.1.1	 Safeguard	Provisions

Under the ‘b�lateral safeguard’ prov�s�on of both the EAC and ESA agreements, 

prov�s�on �s made for ‘suspens�on of further reduct�on of the rate of �mport duty’ or an 

�ncrease of the customs duty up to the WTO bound level or the ‘�ntroduct�on of tar�ff 

quotas on the product concerned.’ These prov�s�ons can be �nvoked where �mports 

occur �n such �ncreased volumes as to “cause or threaten to cause…ser�ous �njury 

to the domest�c �ndustry produc�ng l�ke or d�rectly compet�t�ve products.” These 

safeguard prov�s�ons are ava�lable for �0 years (up to 20��), but can only be appl�ed 

for two years (w�th�n except�onal c�rcumstances such measures be�ng extended for a 

further two years). Th�s prov�s�on �s also s�m�lar to the CARIFORUM EPAs. 

In the EAC context, a cr�t�cal �ssue relates to the terr�tor�al bas�s for the �nvocat�on 

of the safeguard measures agreed. It �s not clear whether the current safeguard 

prov�s�ons accommodate concerns on the growth of �ntra-reg�onal trade. The text 

states that where �mports are tak�ng place �n such a quant�ty as to cause or threaten 

to cause ser�ous �njury, ‘the EAC partner state concerned may take surve�llance or 

safeguard measures l�m�ted to �ts terr�tory.’ The key �ssue here �s how ‘�ts terr�tory’ 

�s defined: Does �t refer to the terr�tory of �nd�v�dual EAC s�gnatory states or the 

customs un�on as whole? Th�s s�tuat�on �s also faced by the SADC-EU EPAs part�es, 

where the reference to ‘s�gnatory SADC EPAs state concerned’ appears to refer 

to �nd�v�dual member states’ terr�tory as opposed to the EPAs terr�tory. S�m�larly, 

the CARIFORUM members are confronted w�th a s�m�lar s�tuat�on where safeguard 

measures are l�m�ted to the terr�tor�es of the state apply�ng for the�r appl�cat�on. For 

these Car�bbean states, �t appears that a member cannot request the appl�cat�on of 

safeguard measures �n the face of a surge ar�s�ng from EU exports of sugar-based 

value-added food products to the domest�c markets �n another CARIFORUM member 

State. 

Th�s s�tuat�on does not address Kenya’s (EAC, ESA) concern and that of the w�der ACP 

membersh�p to develop product�on value-added products for exports to both the 

reg�onal markets and to the EU, as safeguard measures are l�m�ted to the terr�tory of 

the state apply�ng for the�r appl�cat�on. In any case, �n the establ�shment and appl�cat�on 

of safeguard prov�s�ons, the ACP members and the EU should recogn�se that reg�onal 

producers have an �nterest �n reg�onal markets wh�ch should be safeguarded. Th�s 

�s an �ssue wh�ch could usefully be clar�fied �n favour of Part�es and configurat�ons, 

�nclud�ng EAC, ESA and CARIFORUM members by the EC and spec�fically taken care 

of �n the negot�at�ons towards a comprehens�ve EPAs. It could also be taken up �n the 

context of rout�ne rev�ew of the appl�cat�on of the comprehens�ve EPAs.

3.1.2	Dispute	settlement

In both the EAC-EU and ESA-EU FEPAs, there are general d�spute settlement 

prov�s�ons wh�ch comm�t part�es to d�spute avo�dance through consultat�ons. 

Accord�ng to the prov�s�ons, such consultat�ons should be requested �n wr�tten, held 

w�th�n 40 days of subm�ss�on of the request and be concluded w�th�n �0 days of 
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subm�ss�on of the request. For the EAC and probably other ACP-EPAs configurat�ons, 

what would ser�ously concern them �s whether these prov�s�ons apply to SPS and food 

safety d�sputes, s�nce the general except�on clause excludes the appl�cat�on of these 

measures taken “are necessary to protect human, an�mal or plant l�fe or health.” 

3.1.3	The	Rules	of	Origin	

In both the �nter�m EAC and �nter�m ESA EPAs, there �s comm�tment to rev�ew the 

prov�s�ons of the rules of or�g�n protocol ‘w�th a v�ew to the�r further s�mpl�ficat�on’ and 

tak�ng �nto account ‘the development needs of the EAC/ESA party and development 

of technolog�es, product�on processes and all other factors, �nclud�ng ongo�ng 

reforms of rules of or�g�n, wh�ch may requ�re mod�ficat�ons to the prov�s�ons of th�s 

protocol’. Th�s could offer opportun�t�es to construct�vely address sub-sector spec�fic 

rules of or�g�n. 

In the SADC �nter�m EPAs, there �s the problem of d�fferent�ated market access w�th 

respect to the trade treatment accorded to South Afr�ca and �ts ne�ghbours under 

the rules of or�g�n. The prov�s�ons of the rules of or�g�n �n the SADC-EU �nter�m EPAs 

do not allow greater use of South Afr�can �nputs �n the SADC – EU �nter�m EPAs 

part�es’ goods dest�ned for export to the EU, thereby creat�ng a trade gap for South 

Afr�ca and her SACU ne�ghbours. Such unfavourable rules of or�g�n do not foster new 

patterns of �ntra-reg�onal �nvestment. Efforts to secure greater flex�b�l�ty on the use of 

non-or�g�nat�ng content �n the countr�es wh�ch face ser�ous constra�nts on agr�cultural 

product�on have faced l�ttle response from the EC. 

However, �n the Car�bbean, greater progress has been made. The EU has extended 

d�fferent�al treatment to CARIFORUM members by allow�ng reg�onal cumulat�on to be 

�ncluded �n the rules of or�g�n. Th�s flex�b�l�ty on the use of non-or�g�nat�ng content �s 

prem�sed on the �dea that these countr�es face ser�ous constra�nts on the�r agr�cultural 

product�on. Moreover, spec�al reg�onal cumulat�on prov�s�ons are �ncluded �n the rules 

of or�g�n, allow�ng derogat�ons �n the context of hem�spher�c econom�c cooperat�on 

and �ntegrat�on, ostens�bly on the bas�s that the Car�bbean Island econom�es have 

l�m�ted product�on base.

3.1.4	Food	safety	and	SPS	issues	and	concerns

In the EAC-EU and ESA-EU �nter�m EPAs, there are no spec�fic prov�s�ons on food-

safety and SPS �ssues unl�ke �n the SADC text. In the SADC-EU �nter�m EPAs, there 

�s a full chapter on SPS measures (Chapter V, Art�cles 5� to �4). The Agreement also 

has general comm�tment on cooperat�on to fac�l�tate trade and strengthen reg�onal 

capac�t�es though w�thout spec�fic prov�s�ons deal�ng w�th the operat�onal�sat�on of 

these comm�tments. A s�m�lar s�tuat�on �s faced by the CARFORUM. Wh�le there �s 

a full chapter on food-safety and SPS �ssues wh�ch also �dent�fies challenges faced 

by the reg�on, there are no spec�fic comm�tments by the EU to extend ass�stance 

to address them. However, a w�ndow has been prov�ded for the Car�bbean states 

under development cooperat�on component on agr�culture and fisher�es, where 

the EC comm�ts to “fac�l�tate support” to “compl�ance w�th and adopt�on of qual�ty 

standards relat�ng to food product�on and market�ng, �nclud�ng standards relat�ng 

to env�ronmentally and soc�ally sound agr�cultural pract�ces and organ�c and non-

genet�cally mod�fied foods.” If th�s comm�tment could be effect�vely operat�onal�sed, 

�t could ass�st the Car�bbean exporters of food and agr�cultural products real�se the 
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full commerc�al value of h�gh-qual�ty food-product exports. However, �t �s ev�dent that 

the text has very l�ttle �n the area of extend�ng effect�ve ass�stance to the establ�shment 

of the necessary capac�t�es �n the area of food safety and SPS compl�ance. 

3.1.5	Preference	erosion

The concern that preferences extended by the EU to the ACP countr�es are gett�ng 

eroded �s due to grant�ng DFQF market access for all products except sugar and 

certa�n sugar-based products. But �n all the configurat�ons, there �s no clear elaborat�on 

of targeted “a�d-for-trade” �nstruments des�gned to support market�ng �n�t�at�ves 

that target the EU n�che markets. The removal of the spec�al dut�es potent�ally offers 

�ncreased scope for attract�ng �nvestment �n value-add�t�on through agro-process�ng. 

Support�ng movement up the value cha�n const�tutes a cr�t�cal part of an effect�ve 

pol�cy response to preference eros�on, wh�ch Kenya and the EAC partners m�ght 

benefit from.

3.1.6	Commodity	issues	and	supply-side	constraints

The four configurat�ons (EAC, ESA, SADC and CARIFORUM,) have no spec�fic 

prov�s�ons deal�ng w�th commod�ty �ssues. In the SADC-EPAs text, however, there 

�s a general prov�s�on deal�ng w�th “supply-s�de compet�t�veness” wh�ch comm�ts 

the part�es to cooperat�ng to enhance the compet�t�veness of SADC EPAs states 

and remove supply-s�de constra�nts �n d�fferent areas. Comparat�vely, prov�s�ons on 

econom�c and development cooperat�on are more fully elaborated �n the ESA-EU 

EPAs w�th areas of cooperat�on l�sted and a comm�tment made to mob�l�ze add�t�onal 

resources outs�de the EDF, ex�st�ng EU budget prov�s�ons and expand�ng a�d for trade 

comm�tment, “relat�ng spec�fically to EPAs support requ�rements and adjustment 

costs.” 

IIn the Car�bbean-EU EPAs text, reference �s made to the ma�n commod�t�es exported 

to the EU under the Chapter on Agr�culture and F�sher�es. Comm�tment �s made to: 

“undertake pr�or consultat�ons on trade pol�cy development that may �mpact on the 

compet�t�ve pos�t�ons of trad�t�onal agr�cultural products, �nclud�ng bananas, rum, r�ce 

and sugar, �n the market of the EC party.” On the general prov�s�ons on Development 

Cooperat�on �ssues, �nclud�ng �nfrastructure and human and �nst�tut�onal capac�ty 

development, the EU has made comm�tment to support a reg�onal fund for such 

programmes. However, �t �s not clear to what extent such prov�s�ons w�ll be able 

to effect�vely support targeted programmes a�med at address�ng cr�t�cal supply-s�de 

constra�nts. In a nutshell, prov�s�ons deal�ng w�th supply-s�de constra�nts fall short 

of comprehens�ve and targeted programmes of ass�stance needed to address the 

supply s�de challenges faced by many ACP countr�es. 

3.2 interim epas and regional integration

As far as the EAC �s concerned under the EAC-EU EPAs framework, �t has ma�nta�ned 

some reasonable level of coherence �n terms of configurat�on correspond�ng to 

ongo�ng reg�onal �ntegrat�on efforts. However, g�ven that some EAC member states 

are also party to other reg�onal �ntegrat�on processes, �t �s not easy to evaluate the 

overall �mpact of �nter�m EPAs. Tanzan�a �s a member of SADC wh�le the rest of 

the EAC membersh�p �s �n COMESA. The plans for the establ�shment of a common 

market and custom un�on among COMESA countr�es are ser�ously threatened by the 
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final�sat�on of a separate agreement by the EAC countr�es and �nd�v�dual COMESA 

members. In any case, the EAC countr�es w�th the except�on of Tanzan�a have been 

negot�at�ng the EPAs for the last four years under the ESA configurat�on.

Under the SADC-EU EPAs for example, the EC has �ns�sted on a non-negot�able 

bas�s for the free movement of goods w�th�n the s�gnatory terr�tor�es of the SADC 

configurat�on countr�es. Th�s �s �ncons�stent w�th the reg�onal trade arrangements 

under both the SACU and SADC arrangements. Allow�ng free movement of goods 

w�th�n the reg�on would underm�ne the managed trade arrangements wh�ch ex�st for 

the SACU market, a development wh�ch would cause ser�ous product�on and trade 

d�srupt�on. Eventually, �t �s the local vulnerable farmers �n the SACU whose l�vel�hood 

would be threatened or lost, espec�ally those �n the sugar and fru�ts sub-sectors.

As noted earl�er, both Cote d’ Ivo�re and Ghana (members of ECOWAS) s�gned Inter�m 

EPAs wh�ch had d�fferent tar�ff l�beral�zat�on levels. Both countr�es are also members 

of d�fferent customs and monetary un�on (UEMOA for Cote d’ Ivo�re and WAMZ for 

Ghana). Th�s �s another example of how EPAs may be �ncompat�ble w�th the reg�onal 

�ntegrat�on process and �s a major concern for a number of reg�ons.

In Central Afr�ca, the EU expects the e�ght-member configurat�on to s�gn an EPAs 

under the CEMAC customs un�on yet the �ntegrat�on of the part�es at �nst�tut�onal 

level has not been completed. The reg�onal �ntegrat�on for th�s group of countr�es 

rema�ns rather �neffectual and the CET �s not effect�vely appl�ed, s�nce �t �s appl�ed 

on certa�n products depend�ng on the nat�onal �nterests of each �nd�v�dual party. Th�s 

could also be understood from the background that for a long t�me, the Democrat�c 

Republ�c of Congo �n�t�ally part�c�pated �n the EPAs negot�at�ons as part of the ESA 

configurat�on and not as part of CEMAC. For th�s configurat�on, only Cameroon 

s�gned an EPAs before the December 2007 deadl�ne. 
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The "S�ngapore �ssues" bas�cally refer to four work�ng groups set up dur�ng the 2nd 

WTO M�n�ster�al Conference of ���� �n S�ngapore tasked to deal w�th: transparency 

�n government procurement, trade fac�l�tat�on (customs �ssues), trade and �nvestment 

l�beral�zat�on, and trade and compet�t�on pol�cy. The above have dom�nated 

success�ve WTO M�n�ster�al d�scuss�ons and have been advocated for by most notably 

the European Un�on, Japan and Korea, and opposed by most develop�ng countr�es, 

�nclud�ng those �n the ACP group�ng. The Un�ted States, however, was lukewarm 

about the �nclus�on of these �ssues, �nd�cat�ng that �t could accept some or all of 

them at var�ous t�mes, but preferr�ng to focus on market access.�0 D�sagreements 

between largely developed and develop�ng econom�es prevented a resolut�on �n 

these �ssues, desp�te repeated attempts to rev�s�t them, notably dur�ng the 2003 

M�n�ster�al Conference �n Cancún, Mex�co, where no progress was made.

Afr�can countr�es’ pos�t�on on these �ssues was art�culated �n a workshop on the WTO 

organ�sed by the Southern and Eastern Afr�can Trade Negot�at�ons Inst�tute (SEATINI) 

held �n Arusha, Tanzan�a on Apr�l 7, 2003 where the representat�ves stated that, 

“negot�at�ons [ �n the WTO M�n�ster�al Conference �n Cancun, Mex�co later that year] 

should not start w�th the four ‘S�ngapore �ssues’ but �nstead the process of clar�ficat�on 

of each of the �ssues should cont�nue �n the respect�ve work�ng groups.” Trac�ng the 

background of the �ssues, they sa�d that: “before Doha, most develop�ng countr�es 

were res�stant to the developed countr�es’ push on the new �ssues.” Th�s pos�t�on 

was further ev�denced by the dec�s�ons and declarat�ons of the LDCs M�n�ster�al 

Conference �n Zanz�bar and the Afr�can Trade M�n�sters Meet�ng �n Abuja. However, 

these v�ews were �gnored �n success�ve Doha Declarat�on texts. However, a dec�s�on 

was made �n Doha that negot�at�ons would beg�n on the four S�ngapore �ssues after 

the F�fth M�n�ster�al Conference, but only on the bas�s of an expl�c�t consensus on 

modal�t�es. 

W�th respect to EPAs, Afr�ca stated �ts pos�t�on dur�ng the 3rd Ord�nary Sess�on of the 

Afr�can Un�on Conference of M�n�sters of Trade held �n June 2005 �n Ca�ro, Egypt. 

The M�n�sters reaffirmed the pos�t�on of Afr�can countr�es that, except for trade 

fac�l�tat�on, the other three S�ngapore �ssues of �nvestment, compet�t�on pol�cy and 

transparency �n government procurement, should rema�n outs�de the amb�t of the 

WTO Doha Work Programme and EPAs negot�at�ons. 

Wh�le there �s noth�ng �n the FEPA made w�th regard to the negot�at�ons of a full EPAs 

that makes b�nd�ng comm�tments �n th�s area (�t �s s�mply stated that “the object�ve 

of the EPAs �s: �mprov�ng EAC capac�ty �n trade pol�cy and trade-related �ssues,” the 

EAC Partner States have taken a very clear stand that they are not go�ng to negot�ate 

SINGAPORE ISSUES: COMPETITION 
AND PROCUREMENT

SECTION FOUR

60 Fergusson, Ian F. (2008). World Trade Organisation Negotiations: The Doha Development Agenda. Aug 18.
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rules (b�nd�ng comm�tments) on Trade Related Issues (S�ngapore Issues). Dur�ng the 

EAC meet�ng of the Sectoral Counc�l on Trade, Industry, F�nance and Investment held 

on Apr�l �, 200� �n Kampala, Uganda, the EAC Partner States observed that the Trade 

Related Issues under Art�cle 37 of the EAC-EC FEPA (compet�t�on pol�cy; �nvestment; 

pr�vate sector development; trade, env�ronment and susta�nable development; 

�ntellectual property r�ghts; and transparency �n publ�c procurement) are for purposes 

of capac�ty and �nfrastructure bu�ld�ng. It was agreed that the pos�t�on of the EAC 

partner states on S�ngapore �ssues should be as follows:

�. On Compet�t�on pol�cy, the EAC pos�t�on �s to develop a framework of 

cooperat�on and techn�cal ass�stance w�th the EU to support the partner states 

�n the follow�ng areas: 

•	 Developing their regimes through enactment of national competition laws 

and developing institutional arrangements for competition authorities;

•	 Establishing and reinforcing existing competition authorities; and

•	 Operationalising the regional competition authority through the 

development of institutional framework which could subsequently facilitate 

exchange of information and staff training in the region.

��. On transparency �n publ�c procurement, the EAC pos�t�on �s that the 

negot�at�ons should only be confined to �nformat�on exchange and capac�ty 

bu�ld�ng.

���. On �ntellectual property r�ghts, the Sectoral Counc�l took a pos�t�on that the 

EPAs negot�at�ons w�th the EC be confined to the current comm�tments under 

the WTO TRIPs Agreement, capac�ty bu�ld�ng and techn�cal ass�stance to the 

EAC partner states to become TRIPs-compl�ant.

�v. W�th regard to Trade Env�ronment and Susta�nable Development (TESD) the 

Sectoral Counc�l holds the v�ew that TESD �s of cross-cutt�ng nature and �n 

EPAs negot�at�ons, partner states w�ll have to negot�ate though the prov�s�ons 

of the CPA should be referred to w�th regard to g�v�ng d�rect�ons on how the 

ACP countr�es and the EU should approach the �ssue. 

It �s therefore clear that the EAC-EU cooperat�on on the so-called S�ngapore Issues �s 

l�m�ted to strengthen�ng reg�onal capac�ty and negot�at�ng rules (comm�tments) w�ll 

only be tenable once adequate reg�onal capac�t�es have been bu�lt. Any �ntroduct�on 

of these �ssues for further l�beral�zat�on under EPAs negot�at�ons would s�mply be 

outs�de what has s�nce been agreed upon �n the WTO framework.  

Spec�fic consequences of the var�ous prov�s�ons could mean a lot for the development 

of the agr�cultural and food-product value cha�n �n the EAC and the w�der ESA 

reg�on. Stakeholders �n the EAC reg�on are r�ghtly concerned that the EC may use 

the prov�s�ons to benefit EU exports of goods and serv�ces to the reg�onal market. A 

s�m�lar s�tuat�on man�fests �n CARIFORUM-EU EPAs where no spec�fic assessment has 

been made to br�ng to the fore the spec�fic consequences of the var�ous prov�s�ons 

on compet�t�on and procurement for the development of the food and agr�cultural 

product value cha�ns �n the Car�bbean.

In the SADC-EU EPAs, there are agricultural-related concerns over the possible scope 
of a number of trade-related area provisions which the EU would like to be included 

60 Fergusson, Ian F. (2008). World Trade Organisation Negotiations: The Doha Development Agenda. Aug 18.



4�

Trad�ng our l�ves w�th Europe

The Kenya Human R�ghts Comm�ss�on

in the comprehensive EPAs with regard to competition policy and government 
procurement. In the case of competition policy, fears are that the provisions of such a 
policy could be used to dismantle the single marketing channels for major commodities 
like sugar, where such bodies play a critical role in the development of the sugar 
sector and support many ordinary farmers to meet their livelihood obligations. With 
respect to procurement, the concerns relate to the possible implications of provisions 
for government purchasing arrangements in some major cereal products where 
government institutional purchases are the major players in creating a market for the 
crops, the cornerstones of food security for the people of the region.

There is nothing in the current text of the interim SADC-EU EPAs or arrangement to 
have it negotiated under the comprehensive EPAs that makes binding commitments 
in government procurement. It is only stated that “the EC party agrees to cooperate 
with a view to strengthening regional capacity in these areas. Negotiations will only 
be envisaged once adequate regional capacities have been built (Title IV, Article 67).” 
However, like in other regions, there are concerns in the SADC on how the EC may use 
such provisions within the framework of its ‘market-access partnership’ strategy, which 
was designed to use international and bilateral obligations included in international 
treaties to systematically identify and remove obstacles to EU exports of goods and 
services to those markets targeted under the initiative.

As it were, there is a general concern in all ACP EPAs configurations that the issues of 
competition and government procurement belong to the multilateral/WTO level and 
should not be imposed in the EPAs negotiations.61

61 Southern African Civil Society Organisations, 2007.
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Very l�ttle has happened under the EAC-EC EPAs negot�at�ons to br�ng comfort to 

the EAC partner states �n terms of �ts r�ght to development as the EC seeks to ga�n 

max�mum advantage �n the negot�at�ons process. Therefore, s�gn�ng of the FEPA 

before �t �s comprehens�vely negot�ated may have some negat�ve consequences on 

the human r�ghts of East Afr�cans. EPAs negot�at�ons must therefore take �nto account 

the full development needs of the reg�on and also respect the prov�s�ons of the WTO 

GATT (���4) on spec�al and d�fferent�al treatment and Art�cle 34 of the Cotonou 

Agreement wh�ch states that “econom�c and trade cooperat�on shall be �mplemented 

�n full conform�ty w�th the prov�s�ons of the WTO, �nclud�ng spec�al and d�fferent�al 

treatment, tak�ng �nto account of the Part�es’ mutual �nterests and the�r respect�ve 

levels of development.” 

Kenya and other EAC partner states should conduct a thorough human r�ghts �mpact 

assessment of EPAs before mak�ng comm�tments that have the potent�al to v�olate 

human r�ghts �mpl�cat�ons, so that the results thereof can be used to d�rect the 

negot�at�ons on the full EPAs. Equally, the EAC-EC EPAs negot�at�ons must respect 

all aspects of human r�ghts and must conform to the prov�s�ons of �nternat�onal human 

r�ghts �nstruments the EAC and EU are party to �nstead of apply�ng such �nstruments 

select�vely.

There should be spec�fic prov�s�ons on extend�ng ass�stance to the establ�shment 

of capac�t�es �n the area of food safety and SPS compl�ance. The two part�es should 

address themselves to the rules of or�g�n, �deally before the s�gn�ng of the FEPA 

g�ven the�r s�ngular �mportance �n fac�l�tat�ng market access, espec�ally for products 

or�g�nat�ng from the EAC reg�on. Of equal �mportance �s that the rules of or�g�n 

should be negot�ated w�th the�r s�mpl�ficat�on and reg�onal cumulat�on be�ng the key 

outcomes �n order to foster development �n the EAC reg�on and to also allow for 

reg�onal cumulat�on �n the w�der ESA reg�on.

The comprehens�ve CARIFORUM-EC EPAs s�gned between the Car�bbean States and 

EC �s a po�nter to what the EC env�sages of what should const�tute the negot�at�ons 

of a comprehens�ve EPAs between them and the EAC. The EC �ntends that the 

negot�at�ons cover controvers�al �ssues that Kenya and the other EAC partner states, 

Afr�can and major�ty of the develop�ng countr�es have had cons�derable d�scomfort 

at the mult�lateral level. In part�cular, the “S�ngapore Issues” on compet�t�on pol�cy, 

transparency �n publ�c procurement, and �nvestment and �ntellectual property r�ghts 

w�ll come �nto sharp focus. Negot�at�ons of trade and susta�nable development 

attempt to br�ng �ssues on labour standards, trade data protect�on, l�beral�zat�on of 

the cap�tal account, and trade �n serv�ces are areas that are not fully agreed and need 

to be negot�ated at the mult�lateral level. 

SECTION FIVE
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The EAC should not be ra�l-roaded �nto negot�at�ng b�nd�ng rules on them. Some of 

these controvers�al areas have been �ncluded �n the full CARIFORUM-EU EPAs, and 

�n the SADC-EU EPAs. Th�s �s l�kely to be a source of pressure on the Afr�can groups, 

�nclud�ng the EAC, to adopt extens�ve or substant�ve comm�tments d�fferent from the 

pos�t�ons adopted by develop�ng countr�es �nclud�ng Afr�ca at the WTO negot�at�ons 

and dur�ng the earl�er phases of EPAs negot�at�ons.

The EAC partner states must not accept any negot�at�ons of the S�ngapore Issues and 

�f such negot�at�ons take place, they should be confined to cooperat�on between the 

two Part�es and capac�ty bu�ld�ng of the EAC Party and deta�led negot�at�ons of rules 

and comm�tment must be left for negot�at�ons at the mult�lateral/WTO level.

EPAs should support reg�onal �ntegrat�on. The comprehens�ve EPAs must have 

prov�s�ons deal�ng w�th supply-s�de constra�nts that are comprehens�ve to �nclude 

targeted programmes of ass�stance needed to address the supply s�de challenges 

faced by many ACP countr�es.

The EAC partner states need to cont�nue press�ng for EPAs to ach�eve �ts development 

object�ve. It should adequately address agr�culture and rural development, food 

and l�vel�hood secur�ty and poverty reduct�on and also support reg�onal �ntegrat�on. 

Hav�ng secured WTO compat�ble trade �n goods chapters �n the Inter�m Agreements 

w�th the EAC and the other Afr�can negot�at�ng groups and countr�es, the focus of 

the EU may sh�ft to other �ssues to the detr�ment of the reg�on. The World Bank, for 

example, acknowledges that agr�culture w�ll be the pr�mary way of reduc�ng poverty 

�n Afr�ca through �ncreased product�v�ty of small scale farmers.�2 Th�s self exam�nat�on 

by the Word Bank and the recogn�t�on that the challenges of meet�ng the r�ght to 

development ar�se from both the �nternat�onal and nat�onal contexts, shows that 

the challenges of meet�ng the R�ght to Development w�ll need a recons�derat�on 

of development pol�c�es that stand �n the way of the real�zat�on of the R�ght to 

Development. The EAC-EC EPAs should make th�s a real�ty.

62 Ibid.
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REPUBLIC OF KENYA

Ministry of Trade and Industry

OFFICE OF THE PERMANENT SECRETARY

Telegrams "TRADE", Nairobi

Telephone: Nairobi 331030

Fax: 3]0983

When replying please quote

TELPOS1A TOWERS

KENYATTA AVENUE

PO. BOX 30430 - 00100

G.P.O. NAIROBI – KENYA

Date: 26th July 2005Ref. No. DET/48/218/01/1

Ms Grace Githaiga
Executive Director
EcoNews Africa

Mr. Munaweza Muleji
Director
Action Aid International Kenya

Mr. Gezahegn Kebede
Country Program Manager
Oxfam GB

Dear 

RE: PARTICIPATION OF CIVIL SOCIETY ORGANIZATIONS IN KEPLOTRADE CLUSTERS

Th�s refers to your letter of �4th July, 2005 wh�ch sought clar�ficat�on on part�c�pat�on of C�v�l 

Soc�ety �n del�berat�ons of KEPLOTRADE and �ts clusters.

Let me start by assur�ng you that th�s M�n�stry apprec�ates and values the compl�mentary role 

that C�v�l Soc�ety can play �n �mplement�ng the prov�s�ons of the Cotonou Partnersh�p Agreement 

�nclud�ng negot�at�on for an Econom�c Partnersh�p Agreement Indeed, �t �s because of th�s 

ANNEXURE I



53

Trad�ng our l�ves w�th Europe

The Kenya Human R�ghts Comm�ss�on

pos�t�on that we have h�therto freely �nteracted and �ncluded C�v�l Soc�ety �n KEPLOTRADE 

cluster act�v�t�es. The dec�s�on to leave out C�v�l Soc�ety from the cluster act�v�t�es was therefore 

reluctantly taken by the KEPLOTRADE Project Steer�ng Comm�ttee after careful cons�derat�on 

and d�scuss�on of factors that can be attributed to the Civil Society itself.

For one, desp�te our open �nv�tat�on to C�v�l Soc�ety �n all the clusters, we have seen very l�m�ted 

representat�on and part�c�pat�on from them. EPAs are l�kely to �mpact on Kenyan c�t�zenry �n 

w�de rang�ng areas and we therefore would l�ke to see w�der grassroots representat�on from C�v�l 

Soc�ety than at present.

Secondly, we have noted w�th regret, the hab�t of some NGOs to d�str�bute unsanct�oned leaflets 

at meet�ngs wh�ch we have arranged, even when we have g�ven them pr�or opportun�ty to d�scuss 

and contr�bute to the agenda. Such "ambush" tact�cs are not only d�srupt�ve but send confus�ng 

s�gnals to our negot�at�on partners, both �n the ESA reg�on as well as the ED. Th�s �s embarrass�ng 

to the country, to say the least.

Elsewhere, some C�v�l Soc�ety organ�zat�ons have quoted KEPLOTRADE researched mater�al 

prematurely, �f not out of context. An example at hand �s a recent statement by Econews ent�tled 

'EPAs-threats to development �n Afr�ca - A statement by EcoNews' that was presented at a 

London roundtable meet�ng on trade �n Afr�ca, organ�zed by Tra�dcraft, one of EcoNews NGO 

partners �n UK.

From the above, �t can be seen that our current work�ng relat�onsh�p w�th C�v�l Soc�ety needs to 

be rev�ewed �n order for us to effect�vely negot�ate an EPA. Th�s �s what has prompted the PSC to 

seek a new approach to cooperat�ng w�th �t. We are of the v�ew that C�v�l Soc�ety organ�zat�ons' 

v�ews need to be harnessed through ta�lored sess�ons where the organ�zat�ons w�ll have ample 

t�me to elaborate on the�r research find�ngs and afford the stake holder's an opportun�ty to 

�nterrogate conclus�ons, pos�t�ons and strateg�es be�ng advocated. Th�s may be d�fficult to ach�eve 

�n scheduled cluster meet�ngs, wh�ch have now moved from general �ssues to development of 

negot�at�on pos�t�ons, tak�ng threats of EPAs and opportun�t�es �nto account.

KEPLOTRADE has an open door pol�cy and therefore, �n final analys�s, the challenge �s upon the 

C�v�l Soc�ety to �nput the�r v�ews �nto the nat�onal pos�t�on �n the sp�r�t of the Cotonou Agreement 

w�thout appear�ng to be antagon�st�c or one s�ded.

I apprec�ate your v�ews and welcome suggest�ons on how we can work as a cohes�ve group to 

advance a Kenyan agenda that takes �nto account the �nterests of all stakeholders.

Yours 

Dr. N.K Ng'eno, HSC

PERMANENT SECRETARY & CHAIRMAN

KEPLOTRADE PROJECT STEERING COMMITTEE
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From: JOSHUA MUTUNGA 

Sent: Tuesday, September 09, 2008 8:10 PM

To: admin@khrc.or.ke

Subject: AGRICULTURE & MARKET ACCESS CLUSTER MEETING ON THUR.  

11TH SEPT. 2008

Dear,

Please find attached draft report of the Study on Rules of Origin for your familiarization 

in readiness to its presentation at the Cluster meeting scheduled for Thursday 11th 

September.

Regards,

Joshua Mutunga

KEPLOTRADE COMMUNICATIONS

ANNEXURE II
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The Rt Hon PETER MANDELSON PC

 MEM�ER OF THE EUROPEAN COMMISSION

ANNEXURE III

�-�04� �RUSSELS

+32-(0)2-2�� �5 �0

Brussels, �2 September 2007

CAB24/PM/PTHlmsID ��32

MTJoe Ba�doo-Ansah

M�n�ster of Trade

Ghana

It was a pleasure to speak to you last week and I look forward to work�ng together 

over the com�ng months. I would l�ke to take th�s opportun�ty to follow up on some 

of the �ssues we d�scussed concem�ng the Econom�e Partnersh�p Agreement (EPA) 

negot�at�ons, part�cularly relat�ng to the EU trade preference reg�mes ava�lableto 

Ghana next year.

As you know, the current Cotonou trade preferences are �ncompat�ble w�th our jo�nt 

comm�tment at the WTO that ACP and non-ACP countr�es are treated equally �n 

EU preference schemes. Th�s �s why we agreed an expl�c�t legal exp�ry date of 3�st 

December 2007 �n the Cotonou Agreement for these preferences. Th�s gave the bas�s 

for other WTO members to grant us a wa�ver from WTO law allow�ng us to cont�nue 

preferences unt�l that date wh�le we conclude EPA negot�at�ons.

The first �mpl�cat�on of th�s �s that from �st January 200� we have no legal bas�s to 

cont�nue the Cotonou preferences. The next �s that, even �f we d�d, we would never 

obta�n a further wa�ver from the WTO. Such a wa�ver requ�res consensus of all WTO 

members and, as our exper�ence w�th bananas shows, other develop�ng countr�es 

resentful of ACP pr�v�leges �n EU markets w�ll not hes�tate to challenge any extens�on 

of preferences. Unless we have an EPA �n place by �st January th�s means the 

European Comm�ss�on has no other legal mandate than to charge Ghana�an exporters 

the tar�ff rates appl�cable under the General System of Preferences (GSP). G�ven the 

absence of any poss�b�l�ty to extend the Cotonou reg�me, th�s �s the automat�c default 

opt�on.
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ln such a scenar�o, tar�ffs would apply to Ghana�an p�neapples, canned tuna, cocoa 

products, alum�n�um and vegetables - around 25% of your exports to the EU These 

exports are worth some 250 m�ll�on euros per year and from lst January 200� Ghana�an 

�ndustry would have to pay around 20 m�ll�on euros for them to enter EU markets - 

equ�valent to an average tar�ff of �.4%. The s�tuat�on �s even worse for your ne�ghbour, 

Ivory Coast, where 3�% of the�r exports, part�cularly bananas, would be badly 

affected. Any decl�ne �n banana exports would of course have a knock on effect on the 

refr�gerated sh�pp�ng costs for the reg�on and affect other exports.

As I sa�d on the phone, our pr�or�ty �s to avo�d th�s k�nd of trade d�srupt�on but the 

only way to do so �s �f we have.a WTO-compat�ble market access offer from the West 

Afi�can reg�on. The EU bas aIready offered duty-free quota-free access to our markets 

from �st January 200� but we need an offer from both s�des �n order to not�fy a WTO-

compat�ble agreement and establ�sh an EPA trade reg�me. Th�s would then not only 

preserve but �mprove current preferences, remov�ng restr�ct�ons such as quotas on 

banana exports. Th�s �s on top of the other development benefits such as �mproved 

rules of or�g�n, s�mpler trade-related rules, the open�ng up of serv�ces trade and a 

ser�es of accompany�ng measures - such as a programme to upgrade West Afr�can 

�ndustr�es and absorb the net fiscal �mpact of the trade reform.

But the real deadt�ne �s not 3�st December - �t �s much earl�er, as I have �nd�cated 

before. There are a ser�es of legal and procedural steps we need for our Member 

States to put �n place a new trade reg�me. To agree an EPA on t�me, �t �s essent�al 

that we hold an EPA ch�ef negot�ators’ meet�ng at M�n�ster�al level on 5th October �n 

Abuja and another �n Bmssels �n the week of 22nd October. I was very concerned at 

suggest�ons by Dr. Chambas, the Pres�dent of the ECOWAS Comm�ss�on and Ch�ef 

negot�ator for West Aft�ca, that these dates were be�ng brought �nto quest�on by h�s 

member states.

ln these two meet�ngs, the most �mportant aspect to agree on �s a WTO-compat�ble 

market access schedule for the EPA Th�s doesn’t mean open�ng West Aft�can 

markets e�ther fully or �mmed�ately to EU products. On the contrary, you can use 

the cons�derable flex�b�l�ty bu�lt �nto WTO ruIes to allow you to cont�nue to protect 

sens�t�ve products. My techn�cal teams are ready to work on th�s �ssue w�th ECOWAS 

experts, and Ghana�an experts spec�fically �f needed, to help us move forward. 

I’m afta�d that there �s no easy message on alternat�ves �f we do not manage to reach 

th�s agreement- our muIt�lateraI comm�tments are b�nd�ng and other develop�ng 

countr�es expect us to ab�de by them. It �s part�cularly �mportant that you are fully 

aware of the real�t�es of the GSP+ scheme. Th�s �s not an opt�on, even for a short 

trans�tory per�od, to ma�nta�n Ghana�an preferences �n 200�.
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The GSP+ �s based on offer�ng �mproved preferences to countr�es that meet cr�ter�a 

l�nked to susta�nable development and good governance. It �s an except�on to WTO 

pr�nc�ples subject to constant rev�ew w�th�n the WTO and the EU has to assure �ts 

full WTO compat�b�l�ty. We cannot therefore apply flex�b�l�ty on el�g�b�l�ty or the 

appl�cat�on process for countr�es l�ke Ghana that do not meet the full cr�ter�a of GSP+ 

w�thout underm�n�ng the pr�nc�ples of the scheme. The EU �s bound under the m�es 

of GSP+ to ver�fy and just�fy that a�l benefic�ar�es meet GSP+ cr�ter�a on an ongo�ng 

bas�s.

Other WTO members w�ll be very sens�t�ve to the use of the GSP+ as a means to 

cont�nue Cotonou preferences. Moreover some of them are cand�date countr�es 

for GSP+ and have been through a long procedural and legal process to qual�fy. 

The l�st of cand�date countr�es bas been offic�ally publ�shed follow�ng a full scrut�ny 

procedure and wr�tten report �ncIud�ng recommendat�ons prov�ded by relevant 

�nternat�onal organ�sat�ons. These countr�es would challenge any attempt to 

exact less str�ngent entry requ�rements from ACP countr�es or attempt fast track 

procedures - wh�ch would devalue the�r comm�tments and the pr�nc�ples of th�s 

preference scheme.

You w�ll also know that the GSP+ does not prov�de equ�valence to the Cotonou 

preferences as some cla�m. Bananas, for example, are not covered and preferences 

are less generous for canned tuna. There �s also no opportun�ty to benefit from 

the �mproved ruIes of or�g�n wh�ch w�ll be on offer under the EPA. Moreover, the 

GSP+ does not prov�de for �mproved market access �n trade �n serv�ces, nor for co-

operat�on �n trade related areas such as standards or l�nks to development finance. 

Nor does the GSP+ �ncIudeprov�s�ons to bu�ld reg�onal markets. 

These are flot easy messages to det�ver but, g�ven the t�me left to us to conclude, 

�t �s �mportant our exchanges are open as we w�ll have to work together to find 

solut�ons. I can reassure you that w�th progress on a market access offer, I and my 

techn�cal staff w�ll do aUwe can to find a way forward. I hope we can cont�nue our 

colIaborat�on to prov�de Ghana�an traders and exporters the access they need to 

European markets.

Peter Mandelson
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